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Amone other important reforms, which will 
be pressed upon the attention of the conven- 
tion of the American Bar Association, now 
being held in Chicago, and one, about which 
there can be no two opinions, is that of a 
change in legislative methods. Such a re- 
form, in that direction, as will reduce to a 
minimum the evil of ill-considered, defective 
and slip-shod legislation, has long been felt 
to be a necessity in the United States, where 
legislative bodies are so numerous that the 
effects of the evil are felt with peculiar force. 
The American Bar Association, as long ago 
as 1882, recommended the adoption, by the 
several States, of a permanent system, by 
which the important duty of revising, and 
maturing bills, introduced into the legislature 
should be intrusted to competent officers, 
either by the creation of special commis- 
sioners, or committees of revision, or by de- 
volving the duty upon the attorney-general 
of the State. Subsequently, the committee 
of the association on jurisprudence and law 
reform, was directed to prepare a draft of a 
law to carry into effect the recommendation 
made in 1882. A report embodying such 
draft was made in 1886. This law provided, 
in brief, for the appointment of five members 
of each house of the legislature, by the pre- 
siding offices thereof, who together should 
constitute a joint standing committee for the 
revision of bills, and who should be entitled 
to have the assistance of the attorney-general, 
and his presence, st their sessions, or to 
employ counsel in case of his inability to act. 
To this committee, all bills were to be sub- 
mitted, and upon it was to be imposed the 
duty of seeing that the bill expressed clearly 
the intention of the legislature, and harmo- 
nized with existing statutes, and constitu- 
tional provisions. This report, it is expected, 
will be acted upon at the pending meeting. 
The reasons which led to the conclusions of 
the committee seem decisive in favor of the 
plan proposed by them. It was not thought 
judicious to confide the power of revision to 
the single hand of the attorney-general. Nor 
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was it considered proper to advise a resort to 
the judiciary, because of the belief in the 
fundamental principal that legislative and ju- 
dicial functions should be divided. The plan 
of the committee seems to be a simple and 
practicable one and it is to be earnestly hoped 
that action will be taken in the direction pro- 
posed. 





Tuose who have followed, with any close- 
ness, the process of constitution making, in 
the four conventions, just adjourned, pre- 
paratory to the admission of new States, will 
be impressed with the apparent lack of origi- 
nality and the disinclination to experiment 
which the result of the work reveals. It is 
thirteen years since last a State was admitted. 
In only a few of the larger States have new 
constitutions been adopted within recent 
years. Meantime, the inadequacies of con- 
stitutional remedies, and guarantees have 
become obvious. It ought to be possible to- 
day, in framing an organic law for a new 
commonwealth, to make a distinct advance 
upon most of the time-worn documents that 
fix the limits within which State legislatures 
are to act. Yet, we find in the proceedings 
of these bodies, little but the desire of imita- 
tion and reverence for precedent. Mr. Bryce 
has called attention to this tendency in 
American States. In his ‘‘American Com- 
monwealth’’ he expresses his surprise and 
disappointment at finding our State constitu- 
tions little better than proof impressions from 
a single original. One would have imagined, 
he says, that the people of thirty-eight differ- 
ent States, in forming new governments, 
would adopt forms so diverse and venture 
upon departures, from the original pattern, 
so extensive as to supply to the student of 
governmental policies the most abundant and 
interesting material. On the contrary, all of 
them have moved upon parallel lines. And 
the record of the work in these present con- 
ventions proves the accuracy of his state- 
ments. Each body has, of course, been 
annoyed by the advocates of some particular 
theory, like constitutional prohibition, woman 
suffrage, and the recognition of God in a 
political document. Each has felt the pres- 
sure, and all have yielded too far to the ten- 
dency, which we, at the outset, warned 
against, to make the constitution cover the 
ground properly belonging to legislative ac- 
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tion, and to fill these new organic acts with 
minute prescriptions regulating salaries and 
other details of purely legislative concern. 
But, with these exceptions, the debate in the 
North Dakota convention over a proposition 
to have the new legislature consist of a single 
house is the only evidence of a disposition to 
encourage experiment. The fact may be re- 
garded as a renewed proof of the inherent 
conservatism of the American people. 





Tue decision, in a recent New York divorce 
case, affords an effective illustration of the 
necessity, which we have frequently pointed 
out, of a vhange in our divorce laws, affecting 
the status of parties after decrees in such 
cases. The law which the court was com- 
pelled to apply, in that case, and which the 
courts of all the States must follow, is a dis- 
grace to our nationalty. The defendant 
against whom a divorce is granted is forbid- 
den, by the terms of the decree, to remarry 
during the life of the successful plaintiff. 
To marry while under this ban would be big- 
amy and the offspring of such union would 
be illegitimate. But, as in the New York 
case, there is nothing to prevent the party, 
so situated, going to a neighboring State, 
where such a marriage is permitted and there 
remarrying, which marriage the New York 
Court of Appeals held, with reluctance, must 
be recognized as valid under existing laws. 
The consequence of all this is to put a prem- 
jum upon collusive divorces, and an evasion 
of the divorce laws of the State, where a 
husband and wife, living under an unwelcome 
marital yoke, desire to be free. 

The remedy for this unfortunate state of 
affairs was pointed out in a New York court 
in a case decided in 1881. It lies in the pas- 
sage of a statute by the legislature which 
shall make it a crime for such divorced per- 
son to remarry outside the State, and which 
shall declare such remarriage invalid. A 
statute of that character would have an ex- 
traterritorial effect, on the same theory as 
that by which the law forbidding a person to 
go outside the State to fight a duel has been 
sustained. There is certainly great need for 
some such legislation as this. 


> 








NOTES OF RECENT DECISIONS. 





Tue decision of the United States Supreme 
Court in Ex parte Cuddy, admonishes practi- 
tioners that to sustain an applicahion for 
habeas corpus to relieve from commitment for 
contempt when the ground relied on is that 
the court had not jurisdiction because the 
contempt was not committed in the presence 
of the court, it is not enough that the con- 
viction fails to show that it was so committed 
but the fact that it was not so committed 
must be made to appear. Harlan, J., says: 


In Kempe’s Lessee v. Kennedy, 5 Cranch, 178, 185, 
Chief Justice Marshall, after observing that the words 
“inferior court” apply to courts of special and limited 
authority, erected on such principles that their pro- 
ceedings must show jurisdiction, said: “The courts 
of the United States are all of limited jurisdiction, and 
their proceeding are erroneous if the jurisdiction be 
not shown upon them. Judgments rendered in such 
cases may certainly be reversed, but this court is not 
prepared te say that they are absolute nullities, which 
may be totally disregarded.” In McCormick v. Sulli- 
vant, 10 Wheat. 192, 199, where the question was 
whether a decree in a suit in the federal district court 
of Ohio, which did not show that the parties were cit- 
izens of different States, was coram non judice and 
void, the court said that the reason assigned for hold- 
ing that decree void “proceeds upon an incorrect view 
of the character and jurisdiction of the inferior courts 
of the United States. They are all of limited jurisdic- 
tion; but they are not, on that account, inferior courts, 
in the technical sense of those words, whose judg- 
ments, taken alone, are to be disregarded. If the jupis- 
diction be not alleged in the proceedings, their judg- 
ments and decrees are erroneous, and may, upon a 
writ of error or appeal, be reversed for that cause. 
But they are not absolute nullities.”” And in Galpin 
v. Page, 18 Wall. 350, 365, the court said: “It is un- 
doubtedly true that a superior court of general juris- 
diction, proceeding within the general scope of its 
powers, is presumed to act rightly. All intendments 
of law in such cases are in favor of its acts. It is pre- 
sumed to have jurisdiction to give the judgments it 
renders, until the contrary appears. And this pre- 
sumption embraces jurisdiction, not only of the cause 
or subject-matter of the action in which the judgment 
is given, but of the parties also.”” The general rule 
that, unless the contrary appears from the record, a 
cause is deemed to be within the jurisdiction of a 
circuit or district court of the United States — their 
jurisdiction being limited by the constitution and acts 
of congress—has no application where the judgments 
of such courts are attacked c llaterally. Unless, 
therefore, the want of jurisdiction, as to subject-matter 
or parties, appears in some proper form, every in- 
tendment must be made in support of the judgment 
of a court of that character. The district courts of the 
United States, invested with power to punish without 
indictment, and by fine or imprisonment, at their dis- 
cretion, contempts of their authority, are none the less 
superior courts of general jurisdiction, because the 
statute declares that such power to punish contempts 
“shall not be construed” to extend to any cases except 
misbehavior in the presence of the court, misbehavior 
so near thereto as to obstruct the administration of 


. 
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justice, and disobedience or resistance to its lawful 
writ, process, order, rule, decree, or command. Rev. 
St. § 725. The only effect of this limitation is to nar- 
row the field for the exercise of their general power, 
as courts of superior jurisdiction, to punish contempts 
of their authority. The record in the present case 
shows that the appellant was before the court; that 
testimony was heard in respect to the matter of 
contempt; and that the appellant testified in his own 
behalf. The judgment being attacked collaterally, and 
the record disclosing a case of contempt, and not show- 
ing one beyond the jurisdiction of the court, it must 
be presumed, in this proceeding, that the evidence 
made a case within its jurisdiction to punishin the 
mode pursued here. We do not mean to say that this 
presumption as to jurisdictional facts, about which the 
record is silent, may not be overcome by evidence. 
On the contrary, if the appellant had alleged such facts 
as indicated that the misbehavior with which he was 
charged was not such as, under section 725 of the re- 
vised statutes, made him liable to fine or imprison- 
ment, at the discretion of the court, he would have 
been entitled to the writ, and upon proving such facts, 
to have been discharged. Such evidence would not 
have contradicted the record. But he made no such 
allegation in his application, and, so far as the record 
shows, no such proof. The general averment in the 
petition that he was detained in violation of the con- 
stitution and laws of the United States, and that the 
district court had no jurisdiction or authority to try 
and sentence him in the mannerand form above stated, 
is an averment of a conclusion of law, and not of facts, 
that would, if found to exist, displace the presumption 
the law makes in support of the judgment. As it was 
neither alleged nor proved that the contempt, which 
the appellant was adjudged, upon notice and hearing, 

_ to have committed, was not committed in the presence 
of the court, and as his misbenavior, if it occurred in 
its presence, made him liable to fine and imprison- 
ment, at the discretion of the court, it must be held 
that the want of jurisdictionis not affirmatively shown; 
consequently, that it does not appear that error was 
committed in refusing the writ. 





THat an agent, engaged in an unlawful 
undertaking for his principal, is as much dis- 
qualified as the latter, from seeking the pro- 
tection of the law, in connection with such 
employment, is laid down by the Court of 
Appeals of New York, in Leonard v. Poole. 
There it was held that an accounting will not 
be granted between persons engaged in an 
unlawful attempt to advance the price of lard, 
which is a misdemeanor, under Penal Code 
N. Y. § 168, and that the fact that one of the 
persons so engaged is to act as the agent for 
the others does not render him less a princi- 
pal, nor give a right to an accounting against 
him, though he may have practiced fraud 
against his associates. The court says: 


The learned counsel for the appellant insists that 
Kent & Co. were not principals, but were mere agents 
for the principals, and that they cannot avoid payment 
upon the ground that the transactions were illegal. 
When persons knowingly promote and participate in 
carrying out a criminal scheme, they are all principals, 





and the fact that one of the parties acts, in some re- 
spects, in subordination to the others, and is to profit 
less than the others, or not at all, by the consummation 
of the scheme, does not render such person less a 
principal. This rule is elementary, and does not re- 
quire elaboration or the citation of authorities. 
Throughout the period covered by the transactions 
these defendants bought and sold lard, and futures 
and options in lard, and actively engaged in the at- 
tempt to carry out the unlawful enterprise. If, at the 
close of their transactions, Keene and his associates 
had been found to be owing Kent & Co., we think it 
very clear that the illegality of the enterprise would 
have been a perfect defense to an action brought by 
Kent & Co., to recover the sum due. Bartlett v. 
Smith, 13 Fed. Rep. 263; Cobb v. Prell, 15 Fed. Rep. 
774; Irwin v. Williar, 110 U.S. 499, 4S. C. Rep. 160. 
In the case last cited Mr. Justice Matthews, in speak- 
ing fora unanimous court, said: “In Roundtree v. 
Smith, 108 U. S. 269, 2S. C. Rep. 630, it was said that 
brokers who had negotiated such contracts, suing, not 
on the contracts themselves, but forservices performed 
and money advanced for defendant, at his request, 
though they might, under some circumstances, be so 
connected with the immorality of the contract as to be 
affected by it, they are not in the same position as a 
party sued for the enforcement of the original agree- 
ment. It is certainly true that a broker might nego- 
tiate such a contract without being privy to the illegal 
intent of the principal parties to it which renders it 
void, and, in such a case, being innocent of any viola- 
tion of law, and not suing to enforce an unlawful con- 
tract, has a meritorious ground forthe recovery of 
compensation for services and advances. But we are 
also of the opinion that when the broker is privy to 
the unlawful design of the parties, and brings them 
together for the very purpose of entering into an il- 
legal agreement, he is particeps criminis, and cannot 
recover for services rendered, or losses incurred, by 
himself on behalf of either in forwarding the transac- 
tion.” 110 U. 8. 509,4 8. C. Rep. 166. Several cases 
have been cited, holding that money or property de- 
posited with a third person, which was derived from 
or through an unlawful enterprise, may be recovered, 
and that the illegality of the transaction out of which 
the money or property arose cannot be successfully 
asserted as a defense by a mere agent or depositary. 
This rule is well settled, but it is not germane to this 
case. Other cases are cited, holding that when the 
parties to an illegal transaction have accounted, as 
between themselves, and agreed that a definite sum 
belongs to each, that an action may be maintained 
upon the accounting or new promise, and the sum 
once admitted to be due, recovered. Admitting these 
cases to be well decided, they do not aid the appellant. 
These parties have had no accounting. No admission 
has been made that a specified sum is due to any one 
ofthem. No promise has been made since the com- 
pletion of the illegal scheme upon which a recovery is 
sought. 


A QUESTION as to the effect of a voluntary 
conveyance upon supsequent creditors came 
before the Court of Appeals of Connecticut, 
in Hagerman y. Buchanan. ‘Ihe doctrine 
was there, for the first time in that State, 
laid down, as declared by Chancellor Kent 
many years ago, that when a creditor, who 
became such subsequently to the execution 
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of a voluntary conveyance made by his 
debtor, attacks the conveyance as void by 
the operation of the statute of frauds and 
perjuries, the burden is upon him of showing 
that an actual intent existed in the minds of 
the parties to the conveyance, at the time of 
its execution. to hinder and delay creditors. 
The court says: 


In respect to the attitude which subsequent cred- 
itors bear towards a voluntary conveyance there has 
not been, so far as I recall, a deliverance by this court. 
But the sentiment, both judicial and professional, is 
hardly less doubtful upon this than upon the former 
question. The rule which has been recognized is that 
a voluntary settlement can be attacked by a subsequent 
creditor only upon the ground of the existence of an 
actual intent in the mind of the parties, at the time of 
the exccution of the conveyance, to hinder, delay, or 
defraud creditors by means of the deed. In the case 
of Ridgeway v. Underwood, 4 Wash. C. C. 129, Judge 
Washington, after stating that he had examined the 
numerous cases which related to the operation of the 
statute (13 Eliz.), remarked that, with entire satisfac- 
tion to himself, he had reached the following result: 
‘*‘A voluntary deed by a person indebted at the time to 
any amouht is fraudulent and void asto such prior 
creditors, merely upon the ground that he was so in- 
debted; but, as to subsequent creditors, the deed is 
not void for that reason, because it does not necessa- 
rily or even rationally follow that the conveyance was 
fraudulently made with intent to hinder or delay cred- 
itors who became such long after the deed was made; 
but, if the case presents other circumstances from 
which fraud can legally be inferred, the voluntary 
conveyance will be avoided in favor of a subsequent 
creditor.” This case was cited with approval by 
Chancelior Green in his opinion in the case of Beeck- 
man v. Montgomery, 14 N. J. Eq. 106. In the case of 
Reade v. Livingstone, 3 Johns. Ch. 481, Chancellor 
Kent, after an elaborate view of the authorities, came 
to the conclusion, also, that, in respect to pre-existing 
creditors, a voluntary conveyance was fraudulent as a 
legal inference, and ought to be soas far asit con- 
cerned existing debts; but that, as to subsequent 
debts, there was no such necessary legal presumption, 
and there must be proof of fraud in fact. Indebted- 
ness existing at the time, although not amounting to 
insolvency, must be such as to warrant that conclu- 
sion. The view of the learned chancellor was that, 
while fraud would be imputed to the voluntary 
grantor, so far as the grant affected pre-existing debts, 
yet that the fact of the existence of such debts, and 
relative amount in comparison with the property of 
the grantor remaining, were, as to debts subsequently 
arising, only facts which were important in determin- 
ing whether there was an actual intent, at the time of 
the conveyance, to hinder and delay creditors. The 
doctrine of this case, so far as it dealt with the attitude 
of a voluntary grantor towards prior creditors, was 
adopted by this court in the case of Haston v. Castner, 
supra. The opinion in the former case was also noticed 
in the opinion in Haston vy. Castner as one delivered 
by a distinguished judge upon a review of all the de- 
cisions then extant, and as one which had largely 
shaped the jurisprudence of this country upon this 
branch of equity jurisprudence. While itis true that 
the court was not dealing with the feature now under 
consideration, yet the distinction between the status 
of the two classes of creditors was a conspicuous feat- 





ure in the opinion of Chancellor Kent. It promulgated 
a doctrine which embraced within its scope all cred- 
itors. The approval of the opinion of Chancellor Kent 
went farin the direction of an indorsement of his 
whole declaration, which constitutes a single and 
complete system touching the doctrine of voluntary 
settlements in respect to creditors of all kinds. By 
reason of these recognitions of cases in which the dis- 
tinction above mentioned has been formulated, and 
by reason of the rational grounds upon which such a 
distinction rests, I regard the complainant in this case 
as having the burden of showing that, at the time the 
conveyance was made, there existed an actual intent 
to hinder or delay creditors. This conclusion appears 
the more reasonable after an examination of the cases 
in the English courts dealing with this subject. From 
such an examination it appears that, while there has 
been considerable fluctuation in judicial sentiment in 
respect to the attitude of prior creditors who attack a 
voluntary conveyance, there is little or none in respect 
to the posture of subsequent creditors. As to the 
latter of the two classes of creditors, the rule has been 
quite uniform that an actual fraudulent intent to de- 
fraud some creditor must be proved. In an attack 
upon such a conveyance by a subsequent creditor it is 
true that the fact that there were pre-existing debts 
has always been considered more or less important in 
determining the existence of a fraudulent intent. 
Different equity judges have accorded to the existence 
of such debts different degrees of probative force, and 
have raised from the fact oftheir existence certain 
indisputable presumptions, but the line of adjudica- 
tions is opposed to the notion that the existence of a 
prior debt of any amount raises a conclusive presump- 
tion that a voluntary conveyance is fraudulent as 
against the attack of a subsequent creditor. May, 
Fraud. Conv. 64. The rule laid down by Chancellor 
Kent and Judge Washington is not only simple but 
equitable. A conclusive presumption against a vol- 
untary conveyance should be raised in respect to those 
debts which it may be presumed were incurred upon 
the faith of the ownership of the property conveyed. 


Tue law of the road and questions of neg- 
ligence arising from failure to regard its in- 
junctions, came before the Supreme Court of 
Rhode Island, in Mahogany v. Waid. B, 
driving on a highway, and meeting plaintiff, 
did not turn to the right of the center of the 
road, as required by Pub. St. R. I. ch. 66, § 
1, and plaintiff was in consequence compelled 
to drive upon the side of the road, and was 
injured by colliding with a post standing out- 
side of, but close to, the traveled carriage 
way. It was held that the wrongful act of B 
was the proximate cause of the injury, and 
the town was not liable. The court says: 

The instruction of the court tothe jury applied to 
the case at bar the rule adopted in Hampson v. Taylor, 
15 R. I. 83, 85, a rule supported by numerous cases. 
In all these cases, however, the cause concurring with 
the defect in the highway to produce the injury was a 
natural cause, or pure accident, for which no person 
was responsible, and not, as in the case at bar, the in- 
dependent act of a responsible person. Such an act, 


it is said, arrests causation, being regarded as the 
proximate cause of the injury, the original negligence 
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being considered merely as its remote cause. As in 
law it is the proximate, and not the remote, cause 
which is regarded, he whois guilty of the original 
negligence is not chargeable, but redress must be 
sought from him who directly caused theinjury. Per- 
haps this principle is nowhere more clearly stated than 
by Wharton in his treatise on the Law of Negligence. 
In section 134 he propounds this question, “Supposing 
that if it had not been for the intervention ofa re- 
sponsible third party, the defendant’s negligence 
would have produced no damage to the plaintiff, is the 
defendant liable to the plaintiff?” and proceeds: ‘This 
question must be answered in the negative, for the 
general reason that causal connection between negli- 
gence and damage is broken by the interposition of 
independent, responsible human action. 1 am negli- 
gent on a particular subject-matter as to which I am 
not contractually bound. Another person, moving 
independently, comes in and, either negligently or 
maliciously, so acts as to make my negligence injurious 
toa third person. If so, the person so intervening 
acts as a non-conductor, and insulates my negligence 
so that I cannot be sued for the mischief which the 
person so@ intervening directly produces. He is the 
one who is liable to the person injured. I may be lia- 
ble to him for my negligence in getting him into diffi- 
culty, but I am not liable to others for the negligence 
which he alone was the cause of making operative.’’ 
And again,in section 999, he remarks: “It has been 
already seen that the negligence of a third party inter- 
vening between the defendant’s negligence and the 
damage breaks the casual connection between the two. 
* * * There is no road that has not imperfections, 
and if a traveler is forced against one of these through 
the negligence ofa third party it is from the latter, 
and not from the town, that redress must be sought.” 
And see, also, 2 Thomp. Neg. 1089, § 6; Houfe v. Town 
of Fulton, 29 Wis. 296, 307; Cuff v. Railroad Co., 35 N. 
J. Law, 17,32. In Rowell v. City of Lowel,7 Gray, 
100, in which the plaintiff, while passing out of the 
post-office building, slipped from the steps, which 
were outside the limits of the street, and for the con- 
dition of which the defendant was not responsible, to 
the sidewalk, and then continued slipping until she 
fell and was injured, both the steps and'sidewalk being 
so covered with ice as to be slippery and unsafe, and 
having remained so more than twenty-four hours, the 
court held the defendant not liable, and in distinguish- 
ing the case from Palmer vy. Inhabitants of Andover, 2 
Cush. 600, one of the cases supporting the rule applied 
in Hampson v. Taylor, said: ‘“‘We think the only ex- 
ception to the rule that the plaintiff cannot recover 
ualess the defect in the highway was the sole cause of 
the injury must be one where the contributing cause 
was a pare accident, and one which common prudence 
and sagacity could not have foreseen and provided 
against.”” In Kidder vy. Inhabitants of Dunstable, 7 
Gray, 104, an action to recover damages for an injury 
from a defect in a highway, the court says: “The al- 
leged defect in the highway here was a neglect to re- 
move the snow therefrom, and the injury is alleged to 
have been received by the upsetting of a sleigh in 
which the plaintiff was traveling upon the road. It 
appears by the facts stated that the plaintiff, while 
thus traveling on the road, met Ward Coburn, driving 
a one-horse sled with stakes on the sides; and as Co- 
burn testifies he believes that as he drove forward the 
stakes in his sled struck the top of the back part of the 
sleigh and overturned it, he having turned to the right 
as far as he could safely on account of the snow in the 
road. The defendant, however contended that the in- 





jury was caused wholly or in part by the carelessness 
or negligence of Coburn, and asked the court to in- 
struct the jury that if such was the case the plaintiff 
could not recover, and this prayer for instruction was 
refused. The case stated by the defendant was one of 
injury resulting from the combined effect of two dis- 
tinct causes, and one of these proceeding from a third 
person who would be responsible for any injury he 
might unlawfully occasion. The court are of the opin- 
ion that if this injury was caused wholly by Coburn, 
or was the combined result of a defect in the highway, 
and carelessness or negligence on the part of Coburn 
in driving his vehicle, whereby the stakes in his sled 
struck the sleigh of the plaintiff, and overturned it, 
the defendants are not chargeable therefor.” So, too, 
in Shepherd v. Inhabitants of Chelsea, 4 Allen, 113, the 
plaintiffs sued for an injury to the plaintiff wife by 
reason of a defective highway. It was proved or ad- 
mitted for the purposes of the trial that boys had been 
in the habit of sliding with sleds, without interruption 
by the city authorities, upon a sidewalk which the de- 
fendants were bound to keep in repair, and had made 
the snow and ice upon it so slippery as to be danger- 
ous; that while the plaintiff wife was walking upon 
the sidewalk in a dark evening, a boy, in sliding, ran 
upon her with his sled, and threw her down, whereby 
she received the injury complained of; that she did 
not see the boy or sled until she was struck, and by 
reason of the slippery condition of the sidewalk could 
not have avoided them if she had seen them coming. 
The court held, affirming the prior cases of Rowell v. 
City of Lowel, and Kidder v. Inhabitants of Dunstable, 
that as it did not appear that the plaintiff, Mrs. Shep- 
ard, was injured by the alleged defect in the way, but 
it was clear that the accident happened in part from 
the unlawful or careless act of a third person, the ac- 
tion could not be sustaihed. The rule above stated is 
subject to the qualification that if the intervening act 
is such as might reasonably have been anticipated as 
the natural or probable result of the original negli- 
gence, the original negligence will, notwithstanding 
such intervening act, be regarded as the proximate 
cause of the injury, and will render the person guilty 
of it chargeable. Whart. Neg. § 145; 2 Thomp. Neg. 
1089, § 6; Lane v. Atlantic Works, 111 Mass. 136, 139, 
141; Griggs v. Fleckenstein, 14 Minn. 81 (Gil. 62); 
Clark v. Chambers, L. R. 3 Q. B. Div. 327; Burrows v. 
Coke Co., L. R. 7 Exch. 96, 97; Dixon v. Bell, 5 Maule 
& S. 198, 199; Illidge v. Goodwin, 5 Car. &-P. 190, 192; 
Lynch v. Nurden,5 Jur. 797. But we do not think 
that it can be reasonably held that the town ought to 
have anticipated, as a probable result of permitting 
the post to remain by the side of the road, that some 
one would be forced against it by the wrongful and 
unlawful conduct of another in keeping the middle of 
the traveled path instead of turning to the right of the 
center of it, as required by thestatute. Parker v. City 
of Cohoes, 74 N. Y. 610. 
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SITS SH > GO'to E 


Rela- 


1. Introduction.—It is unnecessary to cite 
authorities in support of the doctrine that the 
killing of another with malice aforethought is 
murder, and that a killing without previous 
deliberations is manslaughter; the question 
before us is, what period of time, and what 
circumstances, will suffice after a quarrel, 
followed by a homicide, to render the slayer 
guilty of murder in the first degree. 

2. Definition.—If homicide be committed 
under the influence of passion, or in heat of 
blood, produced by an adequate or reasona- 
ble provocation, and before a reasonable 
time has elapsed for the blood to cool and 
reason to resume its habitual control, and is 
the result of the temporary excitement by 
which the control of reason was disturbed, 
rather than of any wickedness of heart, or 
cruelty or recklessness of disposition, the 
offense is manslaughter only, and not mur- 
der.! Butin every case of homicide, how 
great soever the provocation may have been, 
if there be sufficient time for the passions to 
subside, and for reason to interpose, such 
homicide will be murder.’ 

3. Ancient Rule.—Therefore it was laid down 
in the early cases, that the immediate object 
of inquiry must always be, whether the sus- 
pension of reason arising from sudden pas- 
sion, continued from the time of provocation 
received, to the very instant of the mortal 
stroke given.® 

4. Modern Rule.—But the modern rule is 
otherwise ; the question being, did the pris- 
oner cool, or was there time for a reasonable 
man to have cooled, between the provoca- 
tion and the killing?* And such kiil- 


1 Maher v. People, 10 Mich. 212. 

21 East, Crim. Law, ch. V, § 30. 

3 Oneby’s Case, 2 Ld. Raym. R. 1489; 1 Russ. Crim. 
L. 442-3. 

4 Rex v. Hayward,6C. & P. 157; State v. McCants, 
1 Speers (S. C.), 357. 





ing is not reduced to manslaughter, al- 
though in fact the passion has not cooled, 
where sufficient time has elapsed for it to 
have done so.° As was laid down in one 
case: ‘‘No consideration should be given 
one, who remains in apparently undiminished 
fury, for a length of time, unreasonable un- 
der the circumstances, for by lashing himself 
into greater fury by outward demonstrations 
of passion, no one should obtain upon trial 
any advantage over another, who in like cir- 
cumstances, should in reasonable time master 
his passions, or at least cover with a calm 
exterior the fires which inwardly consume 
him.”’ To reduce a killing to the grade of 
manslaughter, the cause of provocation must 
generally occur in the presence of the injured 
party, for then the law presumes tnat the act 
was upon sudden impulse, without deliberation 
and before the blood had time to cool;’ 
but adequate cause is a fact to be ascer- 
tained by the jury from all the facts in evi- 
dence, and it is to be estimated and measured 
by sudden passion, which may be either of 
the emotions of the mind known as anger, 
rage, sudden resentment or terror, rendering 
the mind incapable of cool reflection.® 

5. Adequate Cooling Time — Governing 
Principles. —The law can of course fix no 
time in which the passions must be supposed 
to have cooled, for the reason that passions 
in some persons are stronger, and their judg- 
ments weaker, than in others; and in conse- 
quence, it will require a longer time in some 
for reason to get the better of their passions, 
than in others; but it must depend upon the 
facts which show whether the person has de- 
liberated or not, for acts of deliberation will 
make it appear, whether the violent transport 
of passion was cooled, or no. The question 
is one of reasonable time, depending upon 
all the circumstances of the particular case.!" 
And the time in which an ordinary man, in 
like circumstances, would have cooled, is the 
reasonable time." It is murder in the first 


5 Smith vy. State, 49 Ga. 485; State v. Graynor, 39 
Mo. 600; 6 West. Rep. 207. 

6 State v. McCants, 1 Spzers (S. C.), 384. 

7 State v. Holme, 54 Mo. 154. 

8 Johnson v. State, 22 Tex. App. 206. 

9 Oneby’s Case, 2 Ld. Raym. 1485; 1 Easts Crim. L. 
251; Territory v. Bannigan, 1 Dak. Ter. 451. 

10 Fost. Crim. L. 296; Smith v. State, 49 Ga. 485; 
Maher v. People, 10 Mich. 212. 

11 State v. McCants, 1 Speers (S. C.), 357; Kilpatrick 
v. Com., 31 Pa. St. 198. 
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degree if there is time for the mind to think 
upon—to consider the act of killing, to medi- 
tate upon it, to weigh it, and then to deter- 
mine to do it.“ Or to determine upon a con- 
tingency that may happen, to use a deadly 
weapon.’ But if between the provocation 
received, and the mortal stroke given, the 
prisoner fall into other discourse or diversion, 
and continue so a reasonable time for cooling, 
or, if he take up and pursue, any other busi- 
ness or design not connected with the imme- 
diate object of his passion, nor subservient 
thereto, so that it may be reasonably sup- 
posed that his intention was once called off 
from the subject of the provocation, any 
subsequent killing of his adversary, especially 
where a deadly weapon is used, is murder,” 
and simply amounts to deliberate revenge ; 
for a transport of passion shall not be taken 
to continue an immoderate length of time." 
The word deliberation signifies an act done 
in cold blood, and notin a sudden passion 
caused by a lawful or reasonable provoca- 
tion ;” being a fact, ordinarily incapable of 
proof, it may be inferred by the jury from 
circumstances. Any such act after a quar- 
rel affords a proof that the party was not 
deprived of his reasoning faculties during the 
whole of that period.“ However short or 
long the time that intervenes after the intent 
is formed and before it is executed, if the 
offender have an opportunity to recollect the 
nature of the offense, it is held to be delib- 
erate.” If a prisoner who has killed a person 
displayed thought, contrivance, and design, 
in the mode of possessing himself of the 
weapon used, and again in replacing it im- 
mediately after the blow was struck, such 
exercise of contrivance and design denotes 
rather the presence of judgment and reason, 
than of violent and ungovernable passion.” 


12 Gladden v. State, 12 Fla. 563; Leighton v. People, 
88 N. Y. 120; People v. Reigh (Ill.),5 Crim. L. Mag. 
880;.People v. Bush, 65 Cal. 129, 5 Am. Crim. Reps. 
459; Smith v. State, 49 Ga. 482. 

13 Chambers v. Falkner, 65 Ala. 448. 

14Com. v. Green, 1 Ashm. (Pa.) 289; People v. 
Bush, 65 Cal. 129, 5 Am. Crim. Rep. 450; Reg. v. 
Fisher, 8 C. & P. 182; State v. Sizeman, 7 Jones (N. 
C.), 206. 

15 4 Bl. Com. 191; Fost. 296. 

16 Oneby’s Case, 2 Ld. Raym. 1485. 

17 People v. Crowey, 56 Cal. 36; State v. Smeed, 4 S. 
W. Rep. 411; State v. Milton, 67 Mo. 594. 

18 People v. Majone, 12 Abb. New Cas. (N. Y.) 187. 

19 Oneby’s Case, 2 Ld. Raym. 1485. 

202 Keb. 19; Hale, 486; Fost. 296. 





And although the design to effect death must 
be deliberate as well as premeditated to per- 
mit a conviction of murder in the first degree, 
the celerity of mental action is such that the 
formation of a definite purpose may not oc- 
cupy more than a moment of time.” In de- 
termining such cases, the important questions 
are: Do the external facts and circumstances 
at the time of the killing, before or after that 
time, having connection with, or relation to 
it, farnish satisfactory evidence of the exist- 
ence of a sedate, deliberate mind on the part 
of the person killing, at the time he does the 
act? Do they show a formed design to take 
the life of the person slain, or do him some 
serious bodily harm, which, in its necessary 
or probable consequences, may end in his 
death, or such general recklessness in regard 
of human life, as necessarily includes a formed 
design against the life of the person slain. 
If they do, the killing, will be murder in the 
first degree. When one man kills another, 
and in doing it adopts some artifice that the 
offense may not appear to be murder, the 
artifice is of itself proof that the intent with 
which the offense is committed is deliberate ; 
and although circumstances may occur, in 
consequence of the contrivance of the of- 
fender by which some degree of blame may 
be imputed to the person killed, yet, as these 
circumstances are occasioned by the offender 
himself they do not excuse his criminality.* 

6. Illustrations.—It was held in one case 
on a trial for murder, where the evidence 
showed that the deceased was engaged at his 


‘work and making no demonstration at the 


time he received the fatal blow, that evidence 
of a previous difficulty between him and the 
defendant six hours before was inadmissible 
as tending to mitigate the offense; and that 
this was the case, although the deceased 
might have used insulting language toward 
the defendant st the time of the homicide.* 
In another, it was in evidence that the pris- 
oner, with deceased, and others, were at work 
in a field together, when a dispute occurred 
between the deceased and a female relative 


21 Rex v. Hayward,6 C. & P. 157; State v. Yar- 
borough (Kan.), 10 Crim. L. Mag. 699. 

22 People v. Dunn, 18 Mo. 424; People v. Van Brunt, 
108 N. Y. 656. 

23 McCoy v. State, 25 Tex. 33. 

% Bevill’s Homicide & Larceny, 30; 1 Hale, 452; 1 
How. 168. 

25 State v. Graynor, 89 Mo. 600, 6 West. Rep. 207. 








188 THE CENTRAL LAW JOURNAL 


No. 10 








of the prisoner; that prisoner reproved de- 
ceased for troubling her, when he re- 
marked ‘‘if you make me madI would think 
no more of going to the house and getting 
Mr. G’s gun and shooting you than nothing,”’ 
to which prisoner replied, if you want to get 
the gun you had better go;’’ that, then the 
prisoner went off and in about half an hour 
returned with a hatchet behind him and asked 
deceased if he meant what he said. He 
said he did, and thereupon prisoner struck 
deceased with the hatchet and killed him. 
Held, that nothing had occurred to dethrone 
the prisoner’s reason, and the judge might 
have told the jury without any qualification 
that ample cooling time had intervened.* In 
another, the parties fought in the morning; 
the accused got worsted, whereupon he 
threatened that he would kill his adversary, 
and three hours later the deceased was shot 
from a clump of bushes as he was passing 
along the road and killed; and the accused 
stated to a witness that evening, that he had 
killed the deceased, and would do it again 
were he alive, the jury found him guilty of 
murder in the first degree, which finding was 
duly affirmed.” A father was informed on 
the evening of one day that his son, a small 
boy, had been wantonly whipped by a man. 
He met the man on the evening of the next 
day, and then with his fists and feet, beat 


and trampled upon him whilst_he was unre-” 


sisting, the man died from the effects thereof. 
Held to be murder; and likewise so held 
where a father heard of one committing an 
unnatural crime with his son one day, and 
killed such person on the next.” But in an- 
other case two boys fought, one who was 
beaten came home to his father and com- 
. plained of what had happened. The father 
immediately ran to the place three-quarters 
of a mile distant, and after he had called the 
boy with whom his son had been fighting, 
villain, and used some other approbrious 
terms, he struck hima single blow on the 
head, which afterwards occasioned his death, 
it was held that he was guilty of man- 
slaughter, because done in sudden heat and 
passion.” 

7. Inadequate Cooling Time—lIllustrations. 

%6 State v. Savage. 78 N. C. 520. 

27 Johnson v. State, 30 Tex. 748. 

2 M’Whirt’s Case, 3 Gratt. (Va.) 594. 


2 Reg. v. Fisher, 8 C. & P. 182. 
30 12 Co. 87; Croga, 296; Godb. 182; Fost. 294. 





—Where ‘‘A,’’ a person of weak intellect had 
a quarrel with ‘‘B,’’ and finally left him, re- 
turning however, within five or ten minutes 
with a weapon with which he killed ‘‘B,’’ it 
was held that the interval was not a sufficient 
cooling time.** And in another case where 
one witness testified that the prisoner was 
‘‘absent no time,’’ and another, that after 
the first fight he started to go home, and 
looking back the parties were again fighting, 
it was held that there was not sufficient cool- 
ing time as to justify a verdict of murder.” 
And where on an application by a person 
charged with murder in the first degree to be 
admitted to bail, it appeared in evidence that 
the prisoner and the deceased, being friends, 
and between whom there had been no pre- 
vious difficulty, met in a saloon where they 
engaged in playing cards and drinking beer 
until they both became intoxicated and fell 
into a dispute on politics, which resulted in 
coarse and abusive language between them ; 
and the prisoner became excited and angry, 
and leaving tbe card table said he would go 
home, and attempted to go out, when the 
deceased much the stronger man, perpetrated 
repeated personal violence and indignity 
upon the prisoner (who several times at- 
tempted to go away) sufficient to inflame his 
passion and provoke him to extreme anger; 
that the prisoner thus provoked and greatly 
excited, escaping at length from the deceased, 
hastened to his own house, a short distance, 
and not being absent from the saloon more 
than five minutes, returned with a revolver 


‘in his hand with which he immediately shot 


and killed the deceased. Held, that it was 
not clear that there was sufficient time be- 
tween the provocation and the act, for passion 
to cool and reason to resume control, or that 
the proof was evident, or the presumption 
strong that the killing was malicious.“ And 
it was laid down in a very similar English case, 
where the prisoner and the deceased were on 
intimate terms, and were at a public house 
drinking, and a scuffle between them ensued, 
and the deceased struck the prisoner and 
gave him a black eye, and the prisoner called 
for the police and went away, and in about 


Jive minutes afterwards returned and stabbed 


the deceased with a knife which he usually 


31 Rex vy. Lynch, 5 C. & P. 324. 
32 State v. Moore, 69 N. C. 267. 
33 Bx parte Moore, 30 Ind. 198. 
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carried about with him, it was left to the jury 
to say whether that had been time for the 
passion of the prisoner to cool and reason to 
gain dominion over him, if not that they 
should find him guilty of manslaughter only.* 
And where a person who was beaten and 
abused, made his escape, ran to his house, 
eighty yards off, got a knife, ran back and 
upon meeting the deceased stabbed him, it 
was held that he was only guilty of man- 
slaughter. And it was held in another case 
that where the whole transaction, from the 
first attack to the final shooting, was, in its 
nature, a single transaction, occupying alto- 
gether less than fifteen minutes, it was not 
proper to treat it as two distinct and separate 
transactions, with an interval, for the purpose 
of raising the question of a cooling time.* 
And in still another case the facts being as 
follows: A quarrel occurred between pris- 
oner and deceased. The former gave the 
latter the lie. They separated. Twenty min- 
utes later the deceased, with light walking 
stick, approached the prisoner saying, he 
would not stand what prisoner had said. 
Prisoner picked up a ‘‘bearing stick.’’ De- 
ceased asked ‘‘why he stood holding that 
stick?’’ Prisoner answered: ‘‘If you come 
here I will show you.’’ Deceased raised his 
cane to parry a blow from prisoner, who then 
struck deceased two blows with the ‘‘bearing 
stick,’’ from which he died in about two 
hours. Held, that the presumption is not 
warranted from the mere use of the weapon, 
without any words or circumstances, other 
than those mentioned, tending to show the 
prisoner’s intent, that such intent was not to 
repe: an attack or to inflict bodily harm, but 
to kill, and that the facts did not prove mur- 
der in the first degree.” And upon another 
trial for murder it appeared, that the priscner, 
after a quarrel with his mother-in-law re- 
turned to the house, after an absence of about 
fifteen minutes, and nothing having occurred 
meanwhile, or at the time, to arouse his re- 
sentment against her, walked into the room 
where she was, and with apparent coolness 
and witout a word, placed a pistol which he 
was accustomed to carry in his pocket to her 


®4 Rex v. Lynch,5C. & P. 324; Reg. v. Kirkham, 8 
Id.115. And see People v. Sullivan, 3 Seld. 396. 

% State v. Norris, 1 Hayw. (N. C.) 429,1 Am. Dec. 
564. 

36 Hurd v. People, 25 Mich. 405. 

37 McDaniel v. Com., 77 Va. 281. 





head, discharged it and then walked away; 
and while attempting to shoot himself, said: 
‘I take my life on account of my mother-in- 
law.’’ Held, that the jury were justified in 
finding that this was not only an intentional, 
but a premeditated, homicide.* 

8. Feigned Reconciliations.—If a man after 
receiving a blow, feigns a reconciliation, and, 
after the lapse of a few minutes, invites a re- 
newal of th aggression with intent to use a 
deadly weapon, and, on such renewal, uses 
such weapon with deadly effect, there is evi- 
dence of implied malice to sustain the charge 
of murder ;® but such an indulgence is shown 
to the frailties of human nature, that where 
two persons who have formerly fought on 
malice, are afterwards to all appearance 
reconciled, and fight again on a fresh quarrel, 
it shall not be presumed that they were 
moved by the old grudge, unless it so appears 
by the whole circumstances of the case.“ 

9. Insulting Language Regarding Female 
Relatives.—It has been held in Texas that 
the uttering of insulting words by the de- 
ceased about a female relative of the slayer, 
though they were not uttered in the presence 
of the slayer, is adequate cause to reduce a 
homicide to manslaughter, provided the slayer 
was informed thereof, and slew the deceased 
upon the first meeting after being so in- 
formed. It is furthermore laid down that 
before the slayer can prove the utterance of 
the insulting words in mitigation of the hom- 
icide, it devolves upon him to establish a 
complete predicate, by showing that he was 
informed of the same before he killed the 
deceased, and that he killed him on the first 
meeting thereafter. Proof that the insulting 
words were communicated to the slayer is not 
enough to establish a predicate. It must go 
further, and show that the killing occurred 
upon the first meeting of the parties. 

10. Adultery of Wife.—It is a well settled 
principle of law that, in order to reduce a 
homicide to manslaughter on the ground of 
illicit intercourse between the deceased and 
the wife of the defendant, the detection must 
have been in the very act, and the killing in- 


stant upon the detection,” unless the provo- 
38 People v. Majone, 12 Abb. N. Cas. (N. Y.) 188. 
39 Reg. v. Selten, 11 Cox C. CU. 674. 
#1 Hale, 452; Crom. 23; Dalt. 93; 1 Roll. 360; 3 
Bulst. 171; State v. Hill, 4 Dev. & Bat. 491. ‘ 
41 Howard v. State (Tex.),5 8S. W. Rep. 231; Hill v. 
State, 5 Tex. App. 2. 
4 State v. France, 76 Mo. 681; Com. v. Whitler, 2 
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cation was so recent and strong that defendant 
could not be considered at the time master of 
his own understanding.“ But killing of the 
seducer subsequently would be murder ; thus 
where on the trial of one, for the murder of 
his wife, he offered to prove that the deceased 
had for a long time been having adulterous 
intercourse with one ‘‘B’’ and others, and that 
he, the defendant, had fora long time been 
cognizant of the adulterous conduct of his 
wife: Held, that the evidence was incompe- 
tent in justification or palliation of the of- 
fense ; that after the lapse of time sufficient 
for the passion to cool, and for reason to as- 
sume her away, the killing was as criminal 
and indefensible as if the deceased had never 
been guilty of conjugal infidelity.“* And in 
another case, where the defendant, after be- 
ing informed of the adultery of his wife with 
one ‘‘K,’’ had gone half a mile to procure 
his gun, and secreted himself, and fired from 
ambush, it was held that the killing could not 
be said to have been under the impulse of 
sudden passion.* 

11. Question of Law or Fact.—The author- 
ities do not agree upon the subject of cooling 
time, as to whether in each case, it is a ques- 
tion for the court or jury. Wharton says, 
‘*the view that it is a question of law for the 
court cannot be entertained,’’ although it 
has been so held in North Carolina ;” the true 
rule seems to be, that it is a question of fact 
for the jury.* ; 

12. Duels.—As was laid down many years 
ago in England, ‘‘if two persons quarrel over 
night and appoint to fight the next day, or 
quarrel in the morning, and agree to fight in 
the afternoon, or such a considerable time 
after, by which, in common intendment, it 
must be presumed that the blood was cooled, 
Brewster, 388; Manning’s Case, Raym. 212; Maddy’s 
Case, 1 Ventr. 212; Parson’s Case, 2 Lew. 216; 4 BI. 
Com. 212. 

43 State v. Holmes, 54 Mo. 154; Maher v. People, 10 
Mich. 212; People v. Lewis, 3 Abb. Ct. App. Dec. 537; 
Price v. State, 18 Tex. App. 474, 51 Am. Rep. 322; Rex 
v. Hayward, 1 Car. & P. 157. 

#4 Sawyer v. State, 35 Ind. 80. 

*# Breedlove v. State (Tex.), 9 South. Rep. 768. And 
see State v. Samuel,3 Jones (N.C.), 74; State v. 
Neville, 6 Id. 428; State v. Avery, 64 N.C. 609; State 
y. John, 8 Ired. L. (N. C.) 330. 

4 Wharton on Homicide, § 451. 

47 State v. Sizemore, 7 Jones (N. C.), 206; State v. 
Moore, 69 N. C. 267. 

#8 Reg. v. Fisher, 8 C. & P. 182; Maher v. People, 10 


Mich. 212; State v. Yarborough (Kan.), 10 Crim. Law 
Mag. 698. 





and they meet and fight, and one kill the 
other, he is guilty of murder.’’* It is also 
the settled rule, that if two happen to fall out 
upon a sudden, and presently agree to fight, 
and each of them fetch a weapon, and go 
into the field, and there one kill the other, he 
is guilty of manslaughter only, because he 
did it in the heat of blood.” But a person 
who has sought a combat for the purpose of 
taking advantage of another, may afterwards 
endeavor to decline any further struggle, 
and, if he really and in good faith does so 
before killing the person with whom he sought 
such combat for such purpose, he may justify 
the killing on the same grounds as he might 
if he had not originally sought such combat 
for such purposes.*! Soton D. Witson. 

491 Hawk. P. C. 96, § 22; 3 Inst. 51; Foster, 297; 
Oneby’s Case, 9 State Trials, 22; 1 Hale, 486; 1;Ven. 158, 
Ray, 212; Reg. v. Young and Webber, 8 C. & P. 644; 2 
Bulst. 147; Cates v. State, 50 Ala. 166; Smith v. State, 
1 Yerg. 228; State v. Underwood, 57 Mo. 40; U. S. v. 
Mingo, 2 Curtis C. C. 1. 

50 3 Inst 51; 1 Hale, 453; 3 Bulst. 17; 1 Car. & Kir. 
210; Fitzpatrick vy. State, 37 Ark. 238; Ganr v. 


Georgia, 30 Ga. 67. 
51 People v. Wong Ah Teak. 11 Pac. C. L. J. 572. 








FRAUDULENT CONVEYANCES. 


READ V. MOSBY. 





Supreme Court of Tennessee, June 4, 1889. 


A conveyance by an insolvent heir apparent of his 
expectancy in his ancestor’s estate, where the consid- 
eration is love and affection, cannot be protected or 
enforced in a court of equity, as against his creditors, 
existing either at the date of the deed or at the date 
of his ancestor’s death. 


LurRTON, J., delivered the opinion of the court: 

Complainants are judgment creditors of E. C. 
Mosby, and have filed this bill, attaching the 
property described in the pleadings as the prop- 
erty of their debtor, and seek to have their judg- 
ments satisfied out of same. The defendant, Mrs. 
M. F. Mosby, wife of the debtor, claims title to 
the attached property, which is real estate, by 
virtue of an instrument executed to her by her 
husband, and which is in the following words: 
“Memphis, Tenn., Angust 20, 1884. Know all men 
by these presents, that I, E. C. Mosby, of Shelby 
county, Tennessee, for the consideration of the 
love and affection I bear her, hereby transfer to 
my beloved wife, M. F. Mosby, all the right, title, 
and interest which I may hereafter inherit, or 
that may be bequeathed and devised, of the estate 
of my father, Samuel Mosby, who is also a resi- 
dent of Shelby county, Tennessee. It is my 
meaning and intention to place my said wife in 
my place and stead in respect to my expectancy 


No. 10 








a 


XUM 








Vou. 29. 


THE CENTRAL LAW JOURNAL. 193 








from my said father’s estate after his death, and 
itis my desire and intention that all interest 
which I will have in the lands of which my said 
father shall die seized and possessed shall vest 
absolutely in my said wife, and she shall have the 
like right to all personal effects that would be 
mine; and this conveyance from me to her com- 
prehends the whole title to the lands, and right 
to the personal property, moneys, choses in action 
and assets of every nature and description. In 
witness whereof, I, E.C. Mosby, do hereby set 
my hand and seal the day and year above written. 
[Signed] E. C. Mosby.”? This paper was duly 
acknowledged and registered before the death of 
Samuel Mosby. The property attached is an un- 
divided interest in real estate which descended to 
E. C. Mosby from his father, who died intestate 
in March, 1886. E. C. Mosby was insolvent at 
the time of his conveyance ofthis expectancy, 
and complainants were then creditors by judg- 
ment. 

The question is whether this conveyance of a 
bare expectancy by an heir presumptive is operat- 
ive, when made upon no other consideration than 
love and affection, to vest such title and interest in 
the grantee as will defeat creditors of the convey- 
ance who were creditors both when the deed was 
made and when by descent cast their debtor be- 
came seized of the legal title. For the wife, it 
has been argued by the learned counsel who have 
appeared for her that the expectancy, when con- 
veyed was not liable to creditors, and that, there- 
fore, the grant is not fraudulent, within the 
meaning of the statute of frauds. The general 
rule is that, in order to invalidate a gift or other 
voluntary conveyance under the statute of frauds, 
the property must be of a kind to which the cred- 
itor can resort for payment; for otherwise he is 
not prejudiced by the conveyance. Leslie v. 
Joyner 2 Head, 515; Wagner v. Smith, 13 Lea, 
560; Adams, Eq. *147; Story, Eq. Jur. § 361. 

No argument is necessary to establish the prop- 
osjtion that the expectancy of a son in the estate 
of his parent is not such a property interest as is 
the subject of attachment by a creditor during 
the life of the parent, and complainants do not 
put their case on any such absurd ground. In 
such a case, the son has no property right what- 
ever in the estate of the living parent. His hope 
of an interest upon his death can be denominated 
by no designation importing any personal inter- 
est, and hence is called an expectancy. But if 
this hope or expectancy imparts no such present 
interest as can be resorted to by creditors, can it 
be the subject of such a sale, grant, or assignment 
during the life of the parent as will operate to 
vest the title in the assignee when the hope has 
ripened into an actual interest by descent cast? 
At the date of the deed under consideration, it is 
manifest that Mr. Mosby had no title or interest 
in the property which subsequently came to him 
by descent, and his deed did not, at the time of its 
execution, operate to confer upon his wife any 
title whatever. It does not purport to convey any 





present interest in possession or remainder or re- 
version. It is not essential that one should be in 
the present enjoyment or possession of property 
in order to validate a conveyance. A vested re- 
mainder is as much an estate subject to grant as 
a fee-simple. So there are future estates which 
are contingent in which the interest is such that 
a valid assignment may be made, such as estates 
depending upon the happening of sume uncertain 
event, or limited to some uncertain person, but 
based upon some existing limitation or convey- 
ance or will. The ordinary contingent remainder 
or executory devise are examples. ‘So there 
are,” says Mr. Pomeroy, “a class of interests 
which are not present existing interests, but 
which depend upon some executory agreement or 
contract, and under which the possibility of ac- 
quiring future property exists. A court of equity 
will recognize the assignability of such possibility 
in proper cases, and, upon the acquisition of 
such property, enforce the agreement as an ex- 
ecutory assignment.”’ Pom. Eq. Jur. § 1286, and 
cases cited. Personal property not in esse is not 
the subject of sale, as a general rule. Upon this 
subject Mr. Benjamin says: “Things not yet ex- 
isting, which may be sold, are those which are 
said to have a potential existence; that is, things 
which are the natural product or expected in- 
crease of something already belonging to the 
vendor. A man may sell the crop of hay to be 
grown on his field, the wool to be clipped from 
his sheep at a future time, the milk that his cows 
will yield in the coming month; and the sale is 
valid.” 1 Benj. Sales, 95. So the sale of an un- 
born colt has been held valid, and to pass the 
title to the colt when it comes. McCarty v. 
Blevins, 5 Yerg. 195. So a cropto be raised upon 
land of the mortgagor is the subject of a valid 
mortgage. Tedford v. Wilson, 3 Head, 312; Polk 
v. Foster, 7 Baxt. 98. ‘-But,’’ says the author 
just quoted, ‘‘he can only make a valid agreement 
to sell,[not an actual sale, where the subject of 
the contract is something to be afterwards ac- 
quired, as the wool of any sheep or the milk of 
any cows that he may buy within the year, or any 
goods to which he may obtain title within the 
next six months.”” 1 Benj. .Sales, 96. Upon this 
ground a mortgage upon a stock of goods, out of 
which the conveyor is to sell, and replenish, the 
mortgage to attach to new goods as acquired, is 
void. Bank v. Ebbert, 9 Heisk. 153; Bank v. 
Haselton, 15 Lea, 217. A seeming exception to 
the latter rule is the case of a mortgage by a rail- 
road company of all its rolling stock then owned, 
as well as such as it might afterwards acquire. 
Such a mortgage has been held to give to the 
mortgagee a prior lien on such property only 
when the mortgage has been so far executed that 
the after-acquired property had actually come to 
the possession of the mortgagee. Clay v. Rail- 
road Co., 6 Heisk. 421. This was clearly upon 
the doctrine that such a mortgage was only an 
executory agreement, and its validity only upheld, 
as suggested by Chancellor Cooper, in Phelps v. 
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Murray, 2 Tenn. ch. 753, upon the ground of the 
public interest involved in the enforcement of 
such contracts. 


Lower than any of the property interests we 
have been considering is a mere expectancy, not 
based on any existing contract, deed, limitation, 
or will, such as the mere hope or expectation of a 
child that it will inherit from a living parent. At 
law, a deed conveying such a bare future expec- 
tancy in real estate is held absolutely void. and 
for the reason that there was no title or property 
interest upon which it could operate. Speaking 
of the effect of such a grant, Prof. Washburn, in 
his learned work upon the Law of Real Estate, 
Says: ‘“‘But every right is not the subject.ofa 
grant, though it relates to land, or an interest 
therein. Thus, a bare possibility of an interest 
which is uncertain is not grantable, though a 
possibility, coupled with a present interest, may 
be granted. It has accordingly been held that a 
grant by an heir apparent of an interest in his 
ancestor’s estate, so long as his ancestor is living, 
conveys nothing, and is inoperative. But when 
an heir apparent, who was indebted to another, 
assigned his interest in his ancestor’s estate, with 
a power of attorney to make all deeds, etc., nec- 
essary to receive the proceeds, it was held to give 
him such an interest that equity protected it 
against the claims of a creditor of the heir who 
attached the estate at the ancestor’s death. * * 

* It must be an interest in the land existing in 
possession, reversion, remainder, by executory 
devise, or contingent remainder.’’ 3 Washb. 
Real Prop. bottom p. 636. To the same effect is 
the opinion of the editor of the note to the seventh 
edition of Smith’s Leading Cases, (volume 1, p. 
829,) who cites a large number of cases as sup- 
porting the view we have expressed as to the 
effect of such a grant, considered apart from the 
effect which might result from covenants of seizin, 
further assurance, or of warranty. ‘There is much 
conflict in the authorities as to the operation of 
covenants of warranty in estopping the grantor 
ander such a deed, and some cases have gone to 
the extent of holding that, by operation of such 
covenants, the estate would pass when acquired. 
1 White & T. Lead. Cas. Eq. (4th Ed.) 829, and 
cases cited; 3 Washh. Real Prop. bottom pp. 636, 
637, and cases cited. 

It is unnecessary to consider what would be the 
effect at law of such acovenant, for the reason that 
the grant under consideration contains no cove- 
nants of any sort. It would seem, however, that 
if the title should pass when acquired, as an effect 
of an estoppel upon the grantor, creditors of the 
grantor would not be estopped to assail the deed 
as fraudulent under the statute of frauds. In 
such case the title would descend to the heir, and, 
if the heir’s covenant should operate to then con- 
vey the title to the grantee, such conveyance, be- 
ing operative only from the time of seizin by the 
heir, would be a conveyance of an interest which 
could have been resorted to by the creditor, who 
would not be estopped to show that the deed was 





void as to him. If the conveyance had been upon 
a good consideration, this instantaneous seizin by 
the debtor might be sufficient to have fastened a 
judgment lien upon the land, or to justify a court 
of equity in subjecting the title to a creditor. 
Birdwell v. Cain, Cold. 301; Gregg v. Jones, 5 
Heisk. 458. But, while such a grant is clearly 
void at law, yet in certain cases such assignments 
are by courts of equity protected and enforced. 
Whether enforced upon the theory so strenuously 
advocated by Mr. Pomeroy in his very able work 
upon Equity Jurisprudence, that such a convey- 
ance is an equitable assignment of a present posi- 
bility, which changes into an assignment of the 
equitable ownership as soon as the property is 
acquired by the grantor, or as a mere executory 
agreement, which will be specifically enforced by 
a legal conveyance and delivery of the property 
when acquired, can make little difference, save in 
cases where a specific performance is resisted by 
the grantor. In any view of it, the right acquired 
by the assignee of such an expectancy is one only 
cognizable and enforceable in equity. 3 Pom. 
Eq. Jur. § 1288. Nor will a court of equity pro- 
tect or enforce such a contract, unless it be 
altogether such a one as appeals to the equitable 
consideration of a court. The consideration upon 
which it rests ought to be rigidly scrutinized, and 
all the purposes and circumstances of its execu- 
tion inspected and considered. Such contracts 
are not, and ought not to be, favored in equity, 
even as between the parties to the agreement. 
Concerning such agreements, Sir John Strange, in 
the case of Chesterfield v. Janssen, said: ‘The 
courts keep a strict hand over these agreements, 
which must, indeed, all stand on their own par- 
ticular circumstances; and perhaps it is not ad- 
visable to lay down any general rule about them, 
or more than is necessary to the relief in each 
particular case.” 2 Ves. Sr. 125. In the same 
case Lord Hardwicke, ip considering the evils 
likely to result from such assignments, or debts 
created upon the credit of such expectations, said : 
“In most of these cases have concurred deceit 
and illusion on other persons not privy to the 
fraudulent agreement. The father, ancestor, or 
relation, from whom was the cxpectation of the 
estate, has been ‘kept in the dark. The heir or 
expectant has been kept from disclosing his cir- 
cumstances, and resorting to them for advice, 
which might have tended to his relief and also 
reformation. This misleads the ancestor, who 
has been seduced to leave his estate, not to his 
heir or family, but tu a set of artful persons, who 
have divided the spoil beforehand.”? Jd. The 
ease of Fitzgerald v. Vestal, 4 Sneed, 257, has 
been cited by counse] for appellant as sustaining 
her contention that the interest assigned was not 
one subject to creditors. The case, on its facts, is 
to be readily distinguished from this one. The 
learned judge, in the course of his opinion sus- 
taining the assignment as against an attaching 
creditor, did say that, even if the sale had been 
made for the purpose of defeating creditors, it 
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was the transfer of a property which the creditor 
could not reach. This was aclear inadvertence, 
for the case called for no such announcement, for 
the opinion expressly states that there was no 
evidence to support the charge that the sale had 
been made to defeat creditors. Upon the con- 
trary, the opinion finds that the assignment was 
for money advanced at the time and with the con- 
sent and approval of the ancestor from whom the 
expectancy was to come, and that he was indeed 
willing and proposed to give the shares of the 
vendors, by will, to purchasers, but, being ad- 
vised that he could not do that, then agreed to 
make his will as he had before determined to do, 
so that the assignors should take the interest 
which they, with his approval, had sold. In the 
case of Steele v. Frierson, 1 Pickle, 435,38. W. 
Rep. 649, we had occasion to pass upon a similar 
assigoament. The transfer in that case was to pay 
a surety who, for the assignor, had been com- 
pelled to pay a very Jargesum. The debt wasa 
highly meritorious one, and the assignment was 
in the most absolute good faith, and it was there- 
fore upheld by this court. The assignment under 
which Mrs. Mosby claims was made by an insolv- 
ent debtor, and, whether so intended or not, it 
operates in law as a fraud upon his creditors. It 
was not made fora valuable consideration, and 
is nothing but a settlement made upon the wife 
by a husband, unable, with justice to his credit- 
ors, to make sucha conveyance. Under these 
circumstanves, a court of equity cannot protect 
or enforce such a grant, as against creditors 
whose debts were in existence either at the date 
of the deed or at the time the grantor, by de- 
scent, became seized of the title to the property 
sought to be conveyed. The decree of the chan- 
cellor, subjecting the property to the satisfaction 
of complainants’ debt, must be affirmed. 


Note.—Conveyance of a Bare Expectancy.—A 
grant by an heir apparent of his interest in his ances- 
tor’s estate, at law conveys nothing, and is inopera- 
tive. The expectancy is not property; it cannot be 
sold or mortgaged, and is not taken notice of in law 
until the moment of the ancestor’s death. At that 
moment the title vests in the heir. An anticipated 
interest in cannot be said to be vested in any person 
so long as the owner of the interest in possession has 
full power, by virtue of his ownership, to cut off the 
expectant right by grant or devise.! 

Littleton says, speaking of the heir apparent, “‘for 
he hath no right in the land in his father’s life-time, 
but the right descendeth to him after the release made 
by the death of the father; for no right passeth by a 
release, but the right which the releasor hath, at the 
time of the release made; and if he hath no right, the 
release is void.’ 2 

A mere naked possibility, without being coupled 
with an interest, as that a son may inherit to his 
father, who is living; or where there is a devise of 


1 Bayler v. Commonwealth, 40 Pa. St. 37; Davis v. 
Hayden, 9 Mass. 514; Dart v. Dart,7 Conn. 255; Arthur 
v. Bokenham, Fitz. 234; In re Lawrence, 1 Redf. 310. 

2 Litt. §44. See Lampet’s Case, 10 Reporter, 51a; Shep. 
Touch, 321; 1 Inst. 2654; Hargrave’s Note on Co. Litt. 
265a, n. 212; McCrackin vy. Wright, 14 Johns. 193; 2 Wash. 
Real Prop. 636; 1 Smith Lead. Cas, 829. 





Whiteacre to A, and of Blackacre to B, and if either 
die without issue, his estate to go to the survivor, and 
both be living, such a possibility cannot be assigned, 
or released, or devised, or pass by descent, and can 
only be extinguished by estoppel.3 A deed conveying 
a mere expectancy, not based upon any existing con- 
tract, limitation or will, such as the mere expectation 
of a child that it will inherit from a living ancestor, is 
held at law absolutely void, because there was no title 
or property interest upon which the conveyance could 
‘Operate.4 Property to be acquired in the future is 
assignable in equity for a valuable consideration, 
when the possibility has changed into a vested inter- 
est. Thougha sale or mortgage of property to be 
acquired in future does not operate as.an immediate 
alienation of the present possibility, which changes 
into an assignment of the equitable ownership, as 
soon as the property is acquired by the vendor or 
mortgagor, and becayge this ownership thus transfer- 
red to the assignee is equitable and not legal, the ju- 
risdiction by which the right of the assignee is 
enforced and turned into a legal property, accompa- 
nied by the possession, must be exclusively equitable. 
The court of law will have no jurisdiction to enforce 
a right which is purely equitable.5 Immediately upon 
the acquisition of the thing, the assignor holds it in 
trust for the assignee, whose title requires no act on 
his part to perfect, and which cannot be disturbed by 
an execution creditor of the assignor.® 

Things Sold must have an Actual or Potential Ex- 
istence.—It is sufficient to uphold a sale if the thing 
contracted for has a potential existence; anda single 
hope or expectation of means founded on a right in 
esse may be the object of sale. But a mere possibility or 
contingency, not coupled with an interest in or grow- 
ing out of property, as a grant of the wool of the 
sheep the grantor may thereafter buy, or the expect- 
ancy of an heir apparent, is a void sale.’ A court of 
equity enforces such contracts when it can do equity 
to all parties. Each contract must stand on its own 
particular circumstances. ‘And perhaps it is not 
advisable to lay down any general rule about them, er 
more than is necessary to the relief in each particular 
case.’’8 

A Possibility, Coupled with an Interest, may be 
Granted.—The sale of the expectation of an heir ap- 
parent of an inheritance in real, as well as personal 
estate, will be supported in equity, if made bona fide 
and fora valuable consideration.? In the principal 
case the sale was not made for a valuable considera- 
tion. A release of an heir apparent of his estate in 
expectancy, with the consent of the ancestor, on a 
valid consideration, with covenants of warranty run- 
ning with the land, is good and effectual! at law.!° 

8 Jackson v. Waldron, 13 Wend. (N. Y.) 178. 

42 Wash. Real Prop. 636; Tiedeman Real Prop. § 800. 

5 Pom. Eq. Jur. §§ 1287, 1288. 

6 Halroyd v. Marshall, 10 H. L. Cas. 209. See Wright v. 
Wright, 1 Ves. 411; Langton v.{[Horton, 1 Hare, 549; Lind- 
say v. Gibbs, 22 Beay. 522; Wilson v. Wilson, L. R. 14 Eq. 
$2; Merrill v. Noyes, 56 Me. 465; Mitchell v. Winslow, 2 
Story, 230. 

7 Robinson v. McDonald, 5 Maule & Selw. 228; Carcton 
v. Leighton. 3 Meriv. 667; Pothier’s Cont. de Vente, n. 5, 
6; Harg. Co. Litt. n. 363; Dig. 13,1.3; Sanborn v. Bene- 
dict, 78 Ill. 309; Thrall v. Hill, 110 Mass. 330; Smith v. 
Atkins, 18 Vt. 461; Reed v. Blades, 5 Taunt. 212; Benj. on 
Sales (3d Am. ed.) §§ 78, 79. 

8 Chesterfield v. Janssen, 2 Ves. Sr. 125. 

9 Vorick v. Edwards, 1 Hoff. Ch. 383; 1 Wood’s Conv. 
182; Fulwood’s Case,4 Reporter, 66; Palmer’s Case, 5 
Reporter, 240; Jackson v. Catlin,2 Johns. (N. Y.) 261; 
Pom. Eq. Jur. § 1286. 

10 Coburn v. Hollis, 3 Mete. 125. 
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There are two kinds of possibilities recognized by 
the law, viz: The one coupled with an interest; the 
other, a mere naked possibility. The former may de- 
scend or be conveyed, the latter not.U 

An indebtedness of an heir of an intestate is not a 
lien upon the interest of the heirin the estate, and 
such share is therefore subject to the creditors of the 
heir, or to sale or assignment by the heir. If the 
creditors obtain the first lien, either by levy or attach- 
ment, or obtain an assignment before the administra- 
tor has taken steps to fix a lien upon such interest, the 
creditors’ right in either case will be superior.!2 

Voluntary Conveyance.—A voluntary conveyance 
made by a party not indebted at the time, in favor of 
his wife or children, cannot be set aside by subse- 
quent creditors, upon the mere ground of its being 
voluntary. It must be shown to be fraudulent, or 
made with the view to future debts.15 

A deed from a parent to a child, or from a husband 
to a wife, for the consideration of love and affection, 
is not absolutely void as against existing creditors. 
The mere fact of being indebted to a small amount 
would not make the conveyance fraudulent, if it 
could be shown that the grantor was in prosperous 
circumstances and unembarrassed, and that the gift 
was reasonable, leaving enough to pay his other debts. 
The want of a valuable consideration may be badge of 
fraud, but itis only presumptive and not conclusive 
evidence.!4 

Invalid Gifts under the Statute of Frauds.—The 
conveyance of an interest not liable to creditors, 
though fraudulent, is not within the provisions of the 
statute of frauds.5 The test as to whether a convey- 
ance is fraudulent or void as to creditors is, does it 
hinder in enforcing the payment of the debt? Does it 
deprive the creditor of a right which would be legally 
effective, if the conveyance or devise had not been re- 
sorted to? Ifso, to the extent that a creditor’s inter- 
est is affected, and a fraudulent intent accompanies 
the transaction, it being a voluntary conveyance, the 
conveyance is void. A sale of property, whatever be 
the intent, exempt from execution, which the creditor 


1! Roe v. Criffith,1 W. Bl. 606; Jones v. Roe, 3 Term 
Rep. 96; Fearn on Rem. 367; Preston on Est. 204; Wil 
son’s Estate, 2 Barr, 330. 

12 Steele v. Frierson, 8 Tenn. 430; Mann v, Mann, 12 
Heisk. 447. 

13 Seaton v. Wheaton,8 Wheat. 229; Hinde v. Long- 
worth, 11 Wheat. 199; Bennett v. Bank, 11 Mass. 421. 

14 Hinde v. Longworth, 11 Wheat. 199. See Verplank 
v. Sterry, 12 Johns. (N. Y.) 536; Partridge v. Gopp, Amb. 
597. Asto fraudulent conveyances between husband 
and wife, see Gerald v. Gerald (S. C.), 68. E. Rep. 290, n; 
Whann v. Atkinson (Ala.),4 South. Rep. 681, and note; 
Wedgworth v. Wedgworth (Ala.), 4 South. Rep. 140, and 
note; Sims v. Moore (Iowa), 38 N. W. Rep. 374, and note; 
Buhl v. Peck (Mich.), 37 N. W. Rep. 876, and note; 
Wooden v. Wooden (Mich.), 40 N. W. Rep. 460, and note; 
Cornell v. Gibson (Ind.), 16 N. E. Rep. 130, and note; Lee 
v. Cole (N. J.), 15 Atl. Rep. 531, and note; Driggs v. Nor- 
wood (Ark.), 6 8. W. Rep. 323, and note; Noble v. 
Davies (Va.), 4 8. E. Rep. 206, and note; Glover v. 
Flowers (N. Car.),7 8. E. Rep. 579, and note; Burt v. 
Timmons (W. Va.),28. E. Rep. 780, and note; Witz v. 
Osburn (Va.), 28. E. Rep. 33, and note; Gibson v. Ben- 
nett (Me.),9 Atl. Rep. 727 and note; Story’s Eq. Jur. § 
355, and cases cited; McCale v. Loehr,9 Cent. L. J. 439; 
Stewart v. Rodgers, 25 Iowa, 395; Leron v. Wilmott, 9 
Allen, 386; Pomeroy v. Bailey, 43 N. H. 118; Bridgford v. 
Riddel, 55 Ll. 261; Pratt v. Myers, 56 lll. 24; Baker v. 
Bliss, 39 N. Y. 70; Miller v. Pearce, 6 Watts & 8. 101. 

15 Leslie v. Joyner,2 Head (Tenn.), 514; Adams’ Eq. 
*147. 





cannot reach by process of law, cannot be void as to 
such creditor, because he is not injured thereby.!* 
D. H. PINGREY. 


16 Wagoner v. Smith, 13 Lea, 560. See Dundas vy. Du- 
tens, 1 Ves. Jr. 196; McCarthy v. Gould, 1 B. & Beat. 390; 
Grogan v. Cooke, 2 B. & Beat. 233; Caillard v. Estwick, 
1 Anst. 381; Nantes v. Conourk,9 Ves. 188; Rider v. Kid- 
der, 10 Ves. 368; Guy v. Pearkes, 18 Ves. 196; Matthews v. 
Feaver, 1 Cox, 278. Compare Bayard v. Hoffman, 4 
Johns. 452; Edgell v. Haywood, 3 Atk. 352; McDurmut v. 
Strong, 4 Johns. 687; Spader v. Davis, 5 Johns. 280; 20 
Johns, 554; Taylor v. Jones,2 Atk. 600; Horn v. Horn, 
Ambl. 79. 








JETSAM AND FLOTSAM. 





JUDGE HortTON.—The University of Michigan has 
conferred the degree of LL.D. upon Hon. Albert H. 
Horton, Chief Justice of the Supreme Court of Kansas. 
Judge Horton is a graduate of the university, which 
has honored him as well as itself by this recognition of 
his eminent ability. 


AN Ex PARTE PROCEEDING.—An up-town lawyer 
went to Poughkeepsie to make a motion in a case be- 
fore Judge Barnard. The lawyer who was to appear 
in opposition to the motion accompanied him. On 
reaching Poughkeepsie the lawyer opposed to the mo- 
tion stopped in a restaurant and the other went on to 
ask the judge not to adjourn court until after hearing 
their arguments. As the lawyer who was to make the 
motion entered the court room the judge said: “Good 
morning; what can I do for you?” ‘I have a motion 
to make,” replied the lawyer, “‘but my friend who will 
oppose it stopped to get a lunch.”? “Oh, never mind 
that,” said the judge, “‘go on and make your motion; 
I will hear him afterward.” After some demur, the 
motion was made. When the lawyer finished, the 
judge said: ‘*You may go and inform your friend he 
need not come. The motion is denied. — Kingston 
Freeman. 








HUMORS OF THE LAW. 





AT the conclpsion of a nuisance case the judge 
summed up, enlarging at portentous length on a defi- 
nition of the offense and the various elements that 
were required in proof of it, until the jury became 
thoroughly tired of listening to him. When he had 
concluded, he said,— 

“T will retire while you are deliberating on your 
verdict, which requires much consideration; but I 
hope you understand the various points I have sub- 
mitted to you.” 

“Oh, yes, my lord,’”’ said the foreman; “we are all 
agreed that we never knew before what a nuisance 
was, until we heard your lordship’s summing up.”’ 


“PRISONER at the bar,’’ said a judge at the Central 
Criminal Court, “‘if ever there was a clearer case than 
this ofa man robbing his master, this case is that 
case.” Don’t let us talk about Jrish bulls after this, 
for this John Bull takes the cake. 


Nor quite so good or so bad as this was his sentence 
on another occasion. ‘Prisoner at the bar, there are 
mitigating circumstances in this case that induce me 
to take a lenient view of it, and I will therefore give 
you a chance of redeeming a character that you have 
irretrievably lost.” 
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1. ADMINISTRATORS.— Where an application by an ad- 
ministrator to sell land is resisted by persons claiming 
to own the same, it is a sufficient reply to the denial in 
their answer of the indebtedness for which the sale is 
asked to allege that such indebtedness was adjudged 
against the estate in a proceeding which the adminis- 
trator resisted to the best of his ability, and in which 
the person resisting the present application appeared 
by attorney.—Smith v. Gorham, Ind., 21 N. E. Rep. 1096. 

2. APPEAL.—A certificate to a transcript which merely 
states that the “transcript is correct,” and does not 
state that numerous erasures, interlineations, etc., 
were in the transeript when the certificate was given, 
is insufficient.—Green v. McMann, Cal., 21 Pac. Rep. 964. 

3. APPEAL. — A motion for a new trial on the ground 
of “error of law in permitting evidence to be given 
which was incompetent” is too indefinite, even in a 
capital case, to present to the supreme court any ruling 
of the lower court in regard to the admission of evi- 
dence.—Benson v. State, Ind.. 21 N. E. Rep. 1109. 

4. APPRENTICES—Pleading.—Under Rev. St. Ind. 1881, § 
5337, which makes the assent of the court having pro- 
bate jurisdiction necessary to the validity of an indent- 
ure of apprenticeship of pauper children, such an 
indenture made by the superintendent of the county 
asylum under the authority conferred by § 6092, and not 
approved by such judge, is invalid. — Owens v. Frager, 
Ind., 21 N. E. Rep. 1115. 

5. ATTACHMENT. — Where an attachment is issued 
against a husband on a debt not due, and a declaration 
filed against him and his wife, and a judgment by de- 
fault taken against both on failure to answer, the 
judgment against her was premature, but that against 
the husband, under the attachment, must stand under 
Code Miss. § 2486. — Terry v. Curd ¢ Sinton Manuf’g Co, 
Miss., 6 South. Rep. 229. 

6. ATTA’ HMENT.—The misnomer of a defendant cor- 
poration, consisting in the omission of part of its name, 
will not invalidate a levy of an attachment on its prop- 
erty if it waives the irregularity by appearing without 
ebjection.—Hammond v. Starr, Cal., 21 Pac. Rep. 971. 

7. BANKS AND BANKING. — The indorsement by one 
bank to another of a draft “for collection on account,” 
which was deposited with it by a prior indorser, to 
whom credit was given, will not, under the Mississippi 
statute, make the holder a bona fide purchaser for value, 
— First Nat. Bank v. Strauss, Miss., 6 South. Rep. 232. 





8. BREACH OF THE PEACE. — Insulting and abusive 
language towards one in the immediate presence of his 
family may amount to a breach of the peace at common 
law, punishable under How. St. Mich. § 9434, providing 
for the punishment of common-law offenses for which 
no express provision is made by statute.— State v. Love- 
ridge, Mich., 42 N. W. Rep. 997. 

9. BUILDING ASSOCIATION. — Under the by-lawof a 
building association, which provides that each stock- 
holder who fails to-pay his monthly assessments shall 
be fined for the first and second weeks 5 cents, for the 
third week 10,and for each succeeding week 15 cents, 
for each share of stock he owns, does not allow a fine 
of more than 15 cents a week on each share, though 
there is a failure to pay assessments for several suc. 
cessive months.—Gouckenour v. Sull Building § Loan 
Ass’n., Ind.,, 21 N. E. Rep. 1088. 

10. CARRIERS — Live Stock Shipments. — A railroad 
company is not liable for an injury infiicted upon a live 
animal by itself. or by other animals shipped with it in 
the same car, without the fault of the carrier. — Louis- 
ville, etc. Ry. Co. v. Bigger, Miss., 6 South. Rep. 234, 


11 CHATTEL MORTGAGES.—A chattel mortuage, which 
leaves the mortgagor in possession, with the tacit un- 
derstanding that he may sell the property for his own 
use, is void as against creditors.—Hangen v. Hachemeister, 
N. Y., 21 N. E. Rep. 1046. 

12. CHATTEL MORTGAGE.— A judgment in favor of one 
seeking to uphold the good faith of a chattel mortgage 
given to secure a just debt will not, when the evidence 
is confifeting, be reversed as contrary to the evidence. 
—Studebaker Bros. Manuf’g Co. v. Bird, Ind., 21 N. E. Rep. 
1086. 

13. CONSTITUTIONAL Law. — Act Utah March 3, 1884, 
providing that every railroad corporation within the 
territory which shall cause the death of any live stock 
‘by running against it with an engine shall be liable for 
its value, attempts to impose such liability regardless 
of any fault in the corporation, and is a taking of prop- 
erty without “due process of law,” and hence void 
under Con8t. U. 8.—Jensen v. Union Pac. Ry. Co., Utah, 21 
Pac. Rep. 994. 

14. CONSTITUTIONAL Law. — Though act Colo. 1885, p. 
153, purports to amend chapter 19, and re-enacts no 
part thereof, yet it does not violate Const. Colo. art. 5, 
§ 24, providing that no law shall be amended by refer- 
ence to its title only, but so much thereof as is 
amended shall be re-enacted and published at length, 
as the new act virtually adds a new section, and 
changes no provision of the amended chapter. Es- 
pecially should amendments so made be upheld in, 
view of the fact that they are sanctioned by continued 
legislative construction.—Edwards v. D., etc. R. R., Colo., 
21 Pac. Rep. 1011. 

15. CONSTITUTIONAL Law.— Act Va. March 21, 1887, was 
entitled: “An actto secure the payment of wages or 
salaries to certain employees of railway corporations.” 
It provided that employees and persons furnishing 
iron, fuel, or other supplies to such a corporation, 
should have a lien for their debts on all its property su- 
perior to any mortgage or other lien thereafter given. 
Act April 2, 1879, amended said statute by adding en- 
gines and cars to the list of supplies for which a lien 
was given thereby: Held, that said acts, so faras they 
purported to give a lien to persons furnishing cars and 
engines, are repugnant to Const. Va. art. 5, § 15, requir- 
ing the object of a law to be expressed in its title. — 
Fidelity Safe-deposit Co. v. Shenandoah Val. R. Co., Va.,9 
8. E. Rep. 759. 

16. CONSTITUTIONAL Law. — Under Const. Mich. art. 6, 
$1, vesting the judicial power of the Statein various 
enumerated courts andin justices of the peace, and 
authorizing the legislature to establish municipal 
courts of civil and criminal jurisdiction in cities, the 
legislature may deprive justices of jurisdiction of an 
offense committed in a city, and confer exclusive juris- 
diction thereof on a police court, and itis immaterial 
that the constitution also makes a justice a conservator 
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of the peace.— Perrott v. Pierce, Mich., 42 N. W. Rep. 1002. 
17. CONTRACTS — Illegality. — Under Comp. Laws Kan. 
1885, § 239, declaring the keeping of a faro-bank, and in- 
ducing or permitting any person to play thereat,a 
misdemeanor punishable by fine and imprisonment, 
and § 1018, declaring that the common law, as modified 
by the constitution, statutes, judicial decisions, and 
conditions and wants of the people remains in force, 
the transfer of a certificate of deposit in consideration 
of money lost at faro is void. — Sarings Bank v. National 
Bank of Commerce, (U.S. ©. C.) Mo., 38 Fed. Rep. 800. 

18. CONTRACTS — Restraint of Trade. — An assignment 
for a valuable consideration, by the proprietor of a 
secret medical compound, cf the exclusive right to 
manufacture and sell it in certain States and territories, 
with a covenant by the assignor not to manufacture or 
sell the article in such territory, and a covenant by the 
assignees not to manufacture or sell it in other teri- 
tory, is not contrary to public policy, as being in re- 
straint of trade.—Fowle v. Park, (U. 8.8. C0.),98. C. Rep. 
658. 

19. CONTRACTS. — A man having a large estate, who 
had been once married, and who had six children liv- 
ing, entered into an antenuptial contract priorto a 
second marriage. He was over 70 years of age and the 
proposed wife 39 years of age. This contract provided 
that the wife should, upon his death, have absolutely 
one-seventh of all his estate in lieu of the one-third 
interest to which by law she would be entitled, and 
also that in case the husband should survive the wife 
the same interestin his estate should, upon his death, 
descend to her heirs and personal representatives. 
The contract is held to have been valid.—Hosford v. Hos- 
Sord, Minn., 42 N. W. Rep. 1018. 

20. CONTRACT.—Under Civil Code Cal. §§ 1614, 1615, pro- 
viding that every written contract imports a consider- 
ation, as ifit were a promissory note, in a suitona 
contract for the payment of money itis not necessary 
to allege a consideration.— Williams v. Hall, Cal., 21 Pac. 
Rep. 965. 

21. CONTRACTS. — It is a good defense toa note, sued 
on by the payee, that it was given to reimburse plaint- 
iff for defendant’s share of margins advanced by 
plaintiff and defendant jointly, without any intention of 
paying for the grain or having it delivered. — Daris v. 
Davis, Ind., 21 N. E. Rep. 1112. 

22. CORPORATIONS. — Services by a director of a cor- 
poration in efforts to form another corporation in 
another State rendered in pursuance of an unofficial 
arrangement between himself and the other directors, 
without any agreement as to renumeration, and for 
the general corporate advantage,do not impose any 
liability on the corporation to pay therefor.— Zakins v. 
American White Bronze Co., Mich., 42 N. W. Rep. 982. 


23. CounTIES—Bridges.—Rev. St. Ind. 1881, § 2892, which 
requires the board of county commissioners to keep in 
repair all bridges in their county, does not apply toa 
bridge which has been practically destroyed by a 
freshet; but the question whether to rebuild the bridge 
or to devise some other means of crossing the stream 
is within the discretion of the board, under § 2885, which 
provides thatthe board shall repair or build bridges 
over any water course whenever, in their opinion, the 
public convenience demands it.— State v. Board, Ind., 21 
N. E. Rep. 1097. ° 


24. CRIMINAL Law — Carrying Weapons. — Where de- 
fendant, in pursuit of his daughters, who had been 
abducted, carries a pistol, he is on a journey within the 
meaning of the statute allowing such personto carry 
concealed weapons. — Heywood v. State, Mis3., 6 South. 
Rep. 237. 


25. CRIMINAL Law. — On trial of an indictment for re- 
ceiving stolen goods, where the ownership is alleged in 
a corporation, its corporate existence, at least de facto, 
must be shown. — Miller v. People, Colo., 21 Pac. Rep. 
1025. 

26. CRIMINAL Law—Murder. — Rev. St. Mo. 1879, § 1234, 
provides that on trial of an indictment for murder in 





the first degree, the jury must inquire, and by their 
verdict ascertain, whether the defendant be guilty in 
the first or second degree: Held, that in a trial under 
this statute a general verdict of guilty, without speci- 
fying the degree, is void, and no judgment can be 


rendered thereon. — State v. Montgomery, Mo., 11s. W. 
Rep. 1012. 
27. CRIMINAL LAW— Prior Conviction. — A conviction 


for keeping a house of ill fame on a day named is a bar 
toa prosecution for keeping such a house on a prior 
day, when the evidence shows that both indictments 
are forthe continuous keeping of the same house. — 
Freeman v. State, Ind., 21 N. E. Rep. 1101. 

58. CRIMINAL LAW—Former Conviction. — If a defend- 
ant relies upon a former conviction, he must plead 
it when arraigned. He cannot plead guilty, and after 
judgment have the benefit of his former conviction by 
habeas corpus.— In re Barton, Utah, 21 Pac. Rep. 998. 

29. CRIMINAL PRACTICE—Rape.— A charge on the sub- 
ject of reasonable doubt, that “it would not be sufficient 
to justify a conviction if the jury should be satisfied of 
the guilt of the defendant to such a moral certainty as 
would influence their minds in the important affairs of 
life,”” was properly refused, as calculated to confuse 
the jury.—People v. Lenon, Cal., 21 Pac. Rep. 968. 

30. DAMAGES— Remote. — In an action to recover the 
price of machinery furnished for use in a silver mill, 
where defendant claims damages on account of defects 
inthe machinery, evidence of the value of ore deliv- 
ered to the mill or of the amount ofore milled during 
acertain period, offered for the purpose of showing 
the loss of profits that would have accrued but for the 
delay inthe operation of the mill on account of de- 
fective machinery, is properly excluded; damages 
shown by such evidence being too remote and specu- 
lative. — New York Min. Syndicote v. Frasier, (0.8.8. C.), 
9S. C. Rep. 665. 

31. DEATH BY WRONGFUL ACT. — The word “heir,” as 
usedin Gen. 8t. Ky. ch. 57, § 3, providing that “the 
widow, heir, or personal representative” of one whose 
life is lost by the willful neglect of another may sue the 
person causing the death and recover punative dam 
ages, means “chiid,”’ and does not include parents or 
collateral relatives. — Jordan’s Admr. v. Cincinnati, etc 
Ry. Co., Ky.,11 8. W. Rep. 1013. 


32. DEDICATION—Highways. — To constitute a dedica- 
tion of a public highway, an intention on the part of 
the owner to dedicate is absolutely essential, which 
must be clearly and unequivocally shown. — State v. 
Adkins, Kan., 21 Pac. Rep. 1069. 

33. DEED— Statute of Frauds. — A grantor conveying 
land by a deed reciting a valuable consideration, in the 
absence of actual or constructive fraud, accident or 
mistake, cannot show by parol that no consideration 
passed, and that the conveyance was made in trust, 
the grantee agreeing to reconvey upon request. — 
Feeney v. Howard, Cal., 21 Pac. Rep. 984. 

34. DEED — Bona Fide Purchaser. — As against a bona 
fide purchaser without notice, the heirs of a grantor 
who himself caused his deed to defendant’s vendor to 
be recorded are estopped to deny that such deed was 
ever delivered.— Taylor v. Street, Ga., 98. E. Rep. 829. 

35. DEED.—Complainant made a deed of his land, in 
cluding his homestead, to defendant, with intent to 
have the same delivered after his death, and gave it to 
one N to hold subject to complainant’s order. It was 
understood between complainant and the person who 
drew the deed that complainant could rescind or alter 
it at will. Complainant gave defendant an order on N 
for the deed, in order to show it to defendant, and to 
induce him to secure certain payments to complain- 
ant’s other heirs, the deed, in such case, to be opera- 
tive at complainant’s death. Defendant took the deed, 
and put iton record: Held, that there was no delivery 
of it, and complainant could rescind it, and have it 
canceled of record. — Pennington v. Pennington, Mich., 42 
N. W. Rep. 985. 

36. DOWER. — Where a husband has purchased land 
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subject to a purchase-money mortgage, which was 
foreclosed during coverture, and the land sold, the 
wife’s inchoate right of dower was thereby destroyed.— 
Seibert v. Todd, 9 8. E. Rep. 822. 


37. EMINENT DOMAIN—Appeal — Witness.—Where the 
premises appropriated for the right of way by a rail- 
road company are apart of a homestead occupied by 
the husband and wife as a residence, and the title 
thereof is in the wife, both husband and wife may join 
in an appeal from the award of the commissioners, and 
upon the trial of the appealinthe district court both 
are joint parties, and have a joint interest in the action; 
therefore the husband is a competent witnessin the 
case to testify under the provisions of § 323, of the Civil 
Code.—Chicago, etc. R. Co. v. Anderson, Kan., 21 Pac Rep. 
1059. 

38. EQuiTy PRACTICE.—Where, in a chancery proceed - 
ing, the publication of notice to non-residents was not 
supported by a sufficient affidavit, but all such defend- 
ants entered appearances and consented to the decree, 
a resident defendant, duly served, against whom no 
error is shown, under Code Miss. § 1340, cannot com- 
plain of the insufficiency.—Burks v. Burks, Miss., 6 South. 
Rep. 244. 

39. FRauD. — Where it is found that property trans- 
ferred in payment of a bona fide debt does not exceed in 
value the amount of the debt, there being no circum- 
stances which raise a suspicion of fraudulent intent, 
fraud will not be inferred from a subsequent agreement 
that the debtor shall retain possession of the property 
and convert it into money for the creditor; noris it 
material that there is evidence that the property was 
not correctly described in the instrument of transfer, 
where it is found that the debtor intended to cover his 
entire stock. — Preston v. Southwick, N. Y., 21 N. E. Rep. 
1031. 

40. FRAUDULENT CONVEYANCES. — Mere suspicion by 
the purchaser of goods that the seller’s object in part- 
ing with them is to defraud his creditors, is not suf- 
ficient to put the purchaser on inquiry as to the 
existence of such purpose, and it is error to refuse a 
charge to that effect. — Tuteur v. Chase, Miss., 6 South. 
Rep. 241. 

41. GirTs INTER Vivos. -- Where a husband makes a 
written statementin his bank pass book that he gives 
all the money credited to him in the book to his wife, 
but continues to draw on his own accouut from the 
same fund, there is no delivery sufficient to constitute 
a valid gift of the fund.— Dougherty v. Moore, Md., 18 Atl. 
Rep. 35. 


42. HOMESTEAD.— Under Rev. St. Ill., ch. 52, § 4, which 
provides tuat a homestead right can only be released 
by an instrument acknowledged in the same manner as 
conveyances of real estate, and Jd. ch. 30, § 24, which 
requires such acknowledgments to state that the 
grantor is personally known to the officer or proved 
by acredible witness,a homestead right in a building 
standing on leased ground is not affected by a chattel 
mortgage, which, though it purports to release the 
homestead, and is acknowledged in conformity with 
Id. ch. 9%, § 2, governing the acknowledgment of 
chattel mortgages, fails to state in the acknowledgment 
that the mortgagor was known or proved to the officer. 
—Gage v. Wheeler, Ill., 21 N. E. Rep. 1075. 


43. HC MESTEADS. — Under Civil Code Cal. § 1237 et seq., 
«xempting from forced sale a homestead, consisting of 
“the dwelling house in which the claimant resides, and 
the land on which the same is situated,” and further 
providing for the appraisement of the premises, the 
duration of the debtor’s estate in the land is immate- 
rial, and not merely the value of his life-interest, but 
the value of the land in fee, should be pe a 
Brown v. Starr, Cal., 21 Pac. Rep. 973. 


44. INSURANCE.— Acts N. Y. 1840, §§ 1,2, provide that a 
wife may insure her husband’s life; and, if she survives 
him, the insurance shall be paid to her free from the 
claims of his representatives or creditors. In case of 
the death of the wife in the husband’s life time, the 








policy may be made payable, after her death, to her 
children, and to their guardians, if under age. Such a 
policy was made payable to the wife and her personal 
representatives ; and, if she died before her husband, it 
was to be paid to their ehildren, or vo their guardian, 
if under»ge. The wife died leaving children of whom 
some died before her husband: Held, that on the death 
of the wife, the policy vested in the children, and was 
payable to such as survived, and to the administrators 
of those who had died; and that the children of the de- 
cedents, as such, had no interest in the fund. — United 
States Trust Co.v. Mut. Ben. Life Ins. Co., N. Y., 21 N. E. 
Rep. 1025. 

45. INSURANCE.—Where an act done by an agent of the 
company in relation to the insurance is within the 
scope of his authority, and is not promptly repudiated 
by the company, the act will be binding upon it, not- 
withstanding it does not conform to restrictions con- 
tained in the policy concerning the powers of agents, 
and the manner of their exercise. — Niagara Ins. Co. v. 
Lee, Tex., 11 8. W. Rep. 1024. 


46. INSURANCE. — Aninsurance company is estopped 
to deny its liability-on a policy on the ground of false 
representations in the application, which are declared 
by the policy to be warranties, if, at the time the policy 
was issued, it, personally or through its agent, knew or 
had notice of the facts concerning which the represen 
tations were made. — Dwelling-house Ins. Co. v. Brodie, 
Ark., 118. W. Rep. 1016. 


47. INSURANCE.— Under Rev. St. Ind. 1881, § 3850, which 
provides that the certificates of membership in benevo- 
lent or charitable associations shall be regarded as 
contracts between the person insured and the associa- 
tion, and that the beneficiary may be changed by the 
association as the parties to the contract may agree, a 
certificate of membership payable to the heirs or legal 


- representatives of the insured, and assigned by him to 


athird person, is, in the absence of any objection on 
the part of the association, payable to such assignee.— 
Milner v. Bowman, Ind., 21 N. E. Rep. 1094. 


48. INTEREST — Usury. — A creditor who loans money 
through the negotiation of a broker, not acting as the 
creditor’s agent, does not thereby take usury, if the 
broker, by an agreement with the borrower, deducts a 
portion of the money as a commission for his services 
before paying the money tothe borrower, though the 
commission, and the stipulated interest would together 
make the use of the loan cost the borrower more than 
the legal rate of interest.—Pass v. New England Mortgage 
Security Co., Miss., 6 South. Rep. 239, 


49. INTOXICATING LIQUORS— Sale. — Where a minor is 
sent to a liquor dealer to buy whisky for a third party, 
and informs the dealer of such fact, the dealer, on de- 
livering the whisky,is not guilty ofa sale to a minor 
forbidden by Code Miss. § 1115.—Monaghan v. State, Miss., 
6 South. Rep. 241. 

50. INTOXICATING LIQUORS. — Where a drummer took 
an order for whisky in a county where the local option 
law was in force, and the whisky was delivered to an 
express company at M, outside ofthe county, to be 
shipped to the vendee in the county, the drummer was 
not guilty of selling in that county, though he received 
payment for the whisky there. — Pearson v. State, Miss., 
6 South. Rep. 2438. 

51. INTOXICATING LIQUOR. — Under a statute, permit- 
ting a sale bya druggist for medicinal, mechanical, 
and sacramental purposes, and requiring the druggist to 
register the amount and kind of liquor sold, the date 
at and purpose for which it was soid, and the name of 
the purchaser, if a druggists acts in good faith in sell- 
ing the liquor,he may rely on the statement of the 
purchaser as to the purpose for which it is intended, 
unless circumstances or facts known to him satisfy him 
that the purpose stated is but a pretense; and he is not 
required to investigate the truth of the purchaser’s 
statements, though the latter be a stranger.— People v. 
Hinchman, Mich., 42 N. W. Rep. 1007. 

52. INTOXICATING LIQUORS.— Mandamus will not lie to 
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compel municipal officers to issue a liquor license to an 
applicant whose existing license has more than three 
months to run.—State v. Bonnell, Ind., 21 N. E. Rep. 1101. 

53. JUDGE.—Rev. St. Ind. 1881, § 1770, which authorizes 
a duly-elected judge to appoint a judge pro tempore, 
does not authorize a judge so appointed to appoint 
another person judge pro tempore in his stead. — Cargar 
v. Fee, Ind., 21 N. E. Rep. 1080. 

54. JUDGMENT—Publication.—A judgment rendered on 
publication cannot be collaterally attacked for want of 
jurisdiction on account of alleged defects in the affida- 
vitfor pubiication, where it appears that notice of 
some kind was given, and that the court which rend- 
dered such judgment found that the notice and the 
affidavit were sufficient. — Essig v. Lower, Ind., 21 N. E. 
Rep. 1090. 

55. JUSTICE OF PEACE. — Where a justice of the peace 
has certified on his docket to all the facts and proceed- 
ings necessary to confer jurisdiction on the circuit 
court in a criminal case, his successor in office, who has 
the legal custody of his papers and docket, has author- 
ity to certify such proceedings to the circuit court, and 
an information may be properly filed therein. — People 
v. Schick, Mich., 42 N. W. Rep. 1008. 

56. LIBEL — Damages. — In an action for libel it is 
proper to charge that a failure to establish the plea of 
justification may enhance the damages and show 


malice unless the plea was offered, and the attempt to 


prove it was made, in good faith, and with reasonable 
expectation of maintaining the issue. — Lowe v. Herald 
Co., Utah, 21 Pac, Rep. 991. 

57. MANDAMUS. — The circuit court has no jurisdiction 
to correct an alleged error in proceeding before the 
board of county commissioners forthe location of a 
ditch, and to direct the county auditorto change the 
record accordingly, the right to make such corrections 
be.onging to the board of commissioners. — White v. 
Burkett, Ind., 21 N. E. Rep. 1087. . 

58. MASTER AND SERVANT—Evidence.—In an action by 
a servant against his master for negligence resulting in 
personal injuries to plaintiff, it is discretionary with 
the trial court to admit in evidence the torn clothing 
worn by plaintiff at the time he wasinjured. — Tudor 
Iron- Works v. Weber, Ill., 21 N. E. Rep. 1078. 

59. MECHANIC’s LIEN. — Where a material-man recov- 
ers a special judgment, and acquires title to the house 
by purchase, and does not remove it for two years, he 
waives his right to remove it, given by Code Miss. § 1391, 
if exercised “with reasonable dispatch.”"— Priebatsch v. 
Third Baptist Church, Miss., 6 South. Rep. 237. 

60. MINES AND MINING — Corporation.—Under Rev. St. 
U.8. § 2319, a corporation, all of whose members are citi- 
zens of the United States, is competent to locate a min- 
ing claim.— Thomas v. Chisholm, Col., 21 Pac. Rep. 1019. 

61. MINEs AND MINING. — Testimony of an engineer 
who surveyed defendant’s mining claim, that a cer- 
tain “compromise” monument was pointed out to him 
by the parties who then claimed the ground, estab- 
lished by them for the mere purpose of showing where 
they understood the location to be, and that he re 
ferred to suéh monument only to show how and in 
what manner he had made the survey, was admissible, 
no attempt being made to establish the boundary by 
means of such parol compromise. — Stem- Winder Min. 
Co. v. Emma Consolidated Min. Co., Idaho, 21 Pac. Rep. 
1040. 

62. MORTGAGES. — Under an agreement between the 
mortgagee of land and the vendee of the mortgagor, 
that the former will cancel the mortgage on condition 
that the vendee will pay the amount alleged to be due 
on it, unless the mortgagor produces a receipt for the 
payment of the sum, which he Cla.ms to hold, only the 
production of the receipt can exionorate the vendee 
from his promise, and he cannot prove by other evi 
dence that the debt was paid. — Jones v. Hughes, Miss., 6 
South. Rep. 239. 

63. MORTGAGES — Foreclosure. — Under ch. 112, Gen. 
Laws 1883, a sheriff's certificate of sale, made under a 





power of sale in a mortgage, is prima facie evidence that 
all the requirements of law in the exercise of the 
power, (including publication of the notice of sale,) 
were complied with.— Burke v. Lacock’s Successors, Minn., 
42 N. W. Rep. 1017. 

64. MORTGAGE. — In an action to cancel a mortgage 
upon the ground that its conditions have been fully 


satisfied, that being the only issue, and no affirmative. 


relief being sought by the defendant, a finding that a 
specific amount is still unpaid, and that the action 
should therefore be dismissed, will not conclude the 
parties in a subsequent litigation, involving an issue as 
to the amount unpaid.— Woolsey v. Bohn, Minn., 42 N. W. 
Rep. 1022. 

65. MUNICIPAL CORPORATIONS. — Where a municipal 
corporation builds or repairs a bridge on a highway, it 
becomes liable for damage caused by the negligent, 
carel: ss, or unskillful manner of its construction; and 
in determining whether the structure is skillfully built 
it is proper to inquire whether or not its location is safe 
or suitable. — County Commissioners v. Wise, Md., 18 Atl. 
Rep. 31. 

66. MUNICIPAL CORPORATIONS. — Pub. Acts Mich. 1887, 
No. 264, § 2, provides thatin actions against municipal 
corporations for injuries from defective highways, 
sidewalks, etc., it must be shown that the corporation 
had reasonable time, after notice,to put the same in 
proper condition, and had not used reasonable dili- 
gence. A city charter provided that the common 
council should be commissioners of the highways of the 
city, and should have the care and supervision of 
streets and sidewalks, and that the street inspector 
should do, or cause to be done, all repairs ordered to 
be done by the council, and under its supervision: Held, 
that notice of a defective sidewalk given to a council- 
man was sufficient.— Dundas v. City of Lansing, Mich., 42 
N. W. Rep. 


7, MUNICIPAL CORPORATIONS. — The owner of town. 


lots, who, with full knowledge, makes no objection 
while the town passes an ordinance requiring him to 
build a sidewalk in front of his property under penalty 
of having the same done by the town at his expense, 
and while it constructs such sidewalk on his default, is 
estopped from denying the authority of the town to 
construct such sidewalk.— Powers v. Town, Ind., 21 N. E. 
Rep. 1083. 

68. MUNICIPAL CoRPORATIONS—Constitutional Law. — 
Act Mich. 1883, No. 124, relative tothe taking of private 
property by municipal corporations for public pur- 
poses, provides (section 7) that the jury shall be sworn 
to “determine whether there is necessity for taking, 
for the use and benefit of the public, the private prop- 
erty which the petition describes and prays may be 
taken.” Section 8 provides that ‘“‘the jury shall deter- 
mine in their verdict the necessity for taking such 
private property forthe use and benefit of the public 
for the proposed improvement, and,in case they find 
that such necessity exists, they shall award” compen- 
sation to the owmer: Held, that the act is not ob- 
jectionable for failure to require the necessity of the 
proposed improvement to be determined by the jury, 
as prescribed by Const. Mich. art. 18, § 2.—City of Detroit 
v. Beecher, Mich., 42 N. W. Rep. 986. 


69. MUNICIPAL CORPORATIONS. — An ordinance which 
prohibits the sale of articles on the principal market of 
acity, except from stands leased by the sellers, and 
confines farmers and others, with their vehicles, to 
other markets where the accommodations are inade- 
quate, virtually shuts out the latter class of vendors 
from said market, without giving them any substitite 
for it, and requires their articles to be sold by the 
lessees of stalls, and is void, and a prosecution there- 
under will be restrained by wiit of prohibition.—Aughes 
v. Recorder's Court, Mich., 42 N. W. Rep. 984. 


70. MUNICIAAL CORPORATIONS — Licenses. — A village 
by-law, requiring persons.selling fresh meats in the 
streets in iess than specified quantities to pay a license, 
cannot be sustained under the charter of the village of 
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Allegan, providing (article 6, § 2, subd. 10) that “the 
board of truste®® shall have full power, within said 
village, to license and regulate, hawkers, hucksters, 
peddlers,” etc., “and to require the payment of reason- 
able license fees,” where it appears that no other 
license is required for the sale of food. — Chaddock v. 
Day, Mich., 42 N. W. Rep. 977. 

71. MUNICIPAL CORPORATIONS. — Lack of funds and of 
power to raise money, or enforce contributions of labor 
for repairing streets, will exempt a municipal corpora- 
tion from liability caused by defective highways; but 
the mere fact that money collected for street improve- 
ments was expended by the city on some of its streets, 
leaving others unimproved, and nothing on hand for 
that purpose, is not sufficient to free it from ability 
for injuries caused by one ef these defective streets. — 
Whitefield v. City of Meridian, Miss., 6 South. Rep. 244. 

72. NATURALIZATION. — Rev. St. U. 8. 1878, § 2169, which 
allows only persons of the white or African races to be- 
come citizens, is not modified by 22 St. at Large, p. 61, § 
14, providing that no court shall naturalize Chinese, 
and repealing all lawsin conflict therewith, as the lat 
ter act was only intended to remove doubts as to the 
eligibility of Chinese to citizenship, and hence a native 
ofthe Hawalian islands cannot be naturalized, as he 
belongs to neither of the races mentioned. — Inre 
Kanaka Nian, Utah., 21 Pac. Rep. 993. 

78. NEGLIGENCE.— Homicide being alleged, the mode 
of committing it may be particularly specified by 
amendment, without adding a new cause of action. — 
Central Railroad g¢ Banking Co. v. Kitchens, Ga., 958. E. 
Rep. 827. 

74. NEGLIGENCE—Infancy.— It is for the jury to deter- 
mine whether a girl just past seven years of age, who 
was run over and killed by a street-car, the driver of 
which was confessedly negligent, was sui juris, and 
guilty of such contributory negligence as would bar a 
recovery of damages for such death against the street- 
railway company.— Stone v. Dry Dock, etc. Ry. Co., N. Y., 
21 N. E. Rep. 712. 

15. NEGLIGENCB. — Plaintiff jumped off the rear plat- 
form of a moving street-car, and started to run across 
the opposite tracks, when he was run over by a car 
moving in the opposite direction. The evidence showed 
that the driver of the car did not see plaintiff until he 
ran into the horses, and that the brakes were immedi- 
ately applied, but the car could not be stopped in time 
to prevent the accident: Held, that the court properly 
refused to charge that, though plaintiff did not use 
ordinary care, he might still recover ifthe driver, by 
keeping a Vigilant watch, could have seen him and ob- 
served his danger in time to stop the car and avoid the 
accident. — Dunn v. Cass Ave., etc. Ry. Co., Mo., 118. W. 
Rep. 1009. 

76. NEGLIGENCE.—In an action for damages resulting 
from a collision of street-cars, plaintiff alleged a defect 
in one of the cars: Held, that it was errorto permit a 
witness to be asked whether it was nota matter of 
general knowlédge and rumor that the car had been on 
the road ever since it was built. The testimony was 
not only hearsay, but irrelevant, as the company was 
bound to furnish and maintain safe cars and appli- 
ances, whether old or new. — Wormsdorfv. Detroit City 
Ry. Co., Mich., 42 N. W. Rep. 1000. 

77. NEGOTIABLE INSTRUMENTS — Consideration. — A 
note executed after the close of the civil war, in con- 
sideration of Confederate treasury notes collected 
during the war by the maker for the payee, and con- 
verted to the maker’s own use, is upon a sufficient 
consideration, and a recovery thereon will not be 
limited to the value of the converted Confederate treas- 
ury notes.— Massie v. Byrd, Ala., 6 South. Rep. 145. 

78. NEGOTIABLE INSTRUMENTS. — A finding that a 
promissory note was signed by the maker,and was 
found among his private papers after his death, to- 
gether with a special finding that the maker had de- 
clared that he had signed such a note, and had left it in 
the bank for the payee’s benefit, so that the latter 
would lose nothing in case of his death, does not war- 





rant the conclusion that the note had been delivered.— 
Purviance v. Jones, Ind., 21 N. E. Rep. 1099. 

79. OFFICE AND OFFICERS.— The office of a member of 
the board of county commissioners elected for three 
years is not vacated by a change in the boundaries of 
the commissioner districts, when the member con@#lnues 
to reside in the district for which he was elected, al- 
though by the change he was placed in another dis- 
trict.— Brungardt v. Leiker, Kan., 21 Pac. Rep. 1065. 

80. PARENT AND CHILD.— Acts in pais, tending to show 
adoption of an illegitimate child, at a time when the 
statute required a written acknowledgment, are ad- 
missible, not only to show the purpose and object of 
the father’s subsequent treatment at atime when the 
statute no longer required the acknowledgment to be 
formal or in writing, but also because the whole treat- 
ment of the child, being continuous in its nature, must 
be considered in determining whether or not there was 
an adoption under the latter statutes. — Jn re Jessup’s 
Est., Cal., 21 Pac. Rep. 976. 

81. PARTITION—Parties.— After filing their petition in a 
suit for partition, plaintiffs disposed of all their inter- 
estin the property, and thereafter procured an order 
for service of process on non-resident defendants: Held, 
that such order and service were valid, and that the 
original plaintiffs’ purchaser was properly made a 
party plaintiff, and the cause allowed to proceed. — 
Hamby Mountain Gold Mines v. Calhoun Land ¢ Min. Co., 
Ga., 98. E. Rep. 831. 

82. PRACTICE—Venue.—An action on a forfeited recog- 
nizance must be brought in the county in which the 
forfeiture occurred, without reference to the residence 
ofthe cognizors. — Smith v. Collins, Kan., 21 Pac. Rep. 
1058. 

88. PRACTICE.—Under Code Colo. § 78, providing that 
“the court may on motion, in furtherance of justice, 
and on such terms as may be proper, amend any 
pleading,” etc., itis not an abuse of discretion to re- 
quire, as a condition of granting defendants’ motion to 
amend the answer, that they pay the costs up to that 
time.— Coleman v. Davis, Colo., 21 Pac. Rep. 1018. 

84. PRACTICE—Venue.—A suit against a railroad com- 
pany for damages to land caused by an overflow on 
account of the manner in which the road was con- 
structed can be brought with reference to the person of 
the defendant, and is not a local action to be brought 
under Code Miss. § 1498,in the county where the land 
lies. — Archibald v. Mississippi, etc. R. Co., Miss., 6 South. 
Rep. 238. 

8. PUBLIC LaNDs.—The treaty making power of the 
United States has authority to dispose of the public 
domain without the consent of or ratification by con- 
gress. — Utah Min. Co. v. Dickert, Utah, 21 Pac. Rep. 1002. 

86. RAILROAD COMPANIES. — Where a railroad com- 
pany has constructed a switch or “Y,” in a public 
street of a city of the second-class, without authority 
from the city council,so close tothe sidewalk that it 
practically prevents access from the abutting lots to 
the street, the owner of the abutting lots so obstructed 
can recover damages. — Kensas, etc. Ry. Co. v. McAfee, 
Kan., 21 Pac. Rep. 1053. 

87. RAILROAD COMPANIES.—To entitle a person owning 
lots abutting on acity street, along whicha railroad 
company has constructed and is operating its line by 
authority of the city council, to recover damages, there 
must be such a practical obstruction of the street in 
front of the lots that the owneris denied ingress and 
egress to and from them.— Kansas, etc. Ry. Co. Cuykendall, 
Kan., 1 Pac. Rep. 10651. 

88. RECEIVERS—Discharge.—The creditors in an action 
in which a receiver has been appointed are not entitled 
to notice of the discharge of the receiver. The remedy 
of a creditor whose rights have been injuriously affected 
by such discharge is by a motion to vacate the order.— 
New York, etc. Tel. Co. v. Jewett, N. Y., 21 N. E. Rep. 1036. 

89. RECEIVERS. — The receiver of an insolvent debtor, 
appointed at the suit of the creditors, cannot enforce 
against the debtor and his sureties the penalty of an 
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official bond executed by them. — State v. Sullivan, Ind., 
21 N. E. Rep. 1093. . 

90. REFERENCE. — A referee is an officer of the court 
appointing him, and the court has full authority to 
supervise and control his report. It can set aside, and 
confirm, and modify the report, asthe facts and the 
law require.--Krapp v. Aderholdt, Kan., 21 Pac. Rep. 1063. 

91. REPLEVIN.—An action in replevin is to be tried on 
the facts as they existed when the action was brought, 
and the court should so instruct the jury. — Fischer v. 
Burchall, Neb., 42 N. W. Rep. 1034. 

92. REPLEVIN—Jurisdiction.— Goods in the custody of 
a United States marshal, under attachment issued from 
a federal court, may be replevied by suit in a State 
court, by consent of the federal court.— Mitchell v. Smith, 
Colo., 21 Pac. Rep. 1026. ; 

98. SHIPPING. — The limited lability act of 1851 (Rev. 
St. U. 8. §§ 4283 4285), which provides that the liability of 
the ship-owner “for any loss, damage, or injury by 
collision, or for any act, matter, or thing, [loss,] dam- 
age, or forfeiture, done, occasioned, or incurred, with- 
out the privity or knowledge” of the owner, shall in no 
case exceed the value of the interest of the owner, 
applies to damages for loss of life, and where the 
owner has taken appropriate proceedings to obtain the 
benefit of that act, the person injured is barred of the 
right to maintain a separate action for such injuries.— 
Butler v. Boston, etc. Co., (U. 8.8. C.), 98. C. Rep. 612. 


94. SPECIFIC PERFORMANCE. — C, in consideration of 
services to be rendered by plaintiff as attorney for him 
in litigation then pending concerning land, agreed to 
convey to plaintiff a certain lot ‘out of the premises 
which may be recovered by him.” After C’s death, and 
after plaintiff had performed services in the litigation, 
C’s administrator compromised it against plaintiff's 
advice, and conveyed C’s interest in the land to B, the 
other litigant: Held, that a complaint in a suit for 
specific performance need not allege against C’s ad- 
ministrator and B, and purcha:ers from B, that C had 
any title to the land, as plaintiff was entitled, as against 
all the defendants, to a conveyance of O’s interest, 
whatever it may have been. — King v. Gildersleeve; Cal., 
21 Pac. Rep. 961. 

9%. SUPREME CouRT. — The supreme court, in the ex- 
ercise of its jurisdiction given it by the constitution 
and the statutes, may protect its own jurisdiction, its 
own process, its own proceedings, its own orders, and 
its own judgments; and may in cases pending before it, 
prohibit or restrain the performance of any act which 
might interfere with the proper exercise of its rightful 
jurisdiction in such cases.— Chicago, etc. R. Co. v. Harris, 
21 Pac. Rep. 1071. 

96. TELEGRAPH COMPANIES. — In a suit against a tele- 
graph company for failure to deliver a message to a 
physician it is for the jury to determine whether the 
patient to whom he was called was injured by the de 
lay, and whether the result would have been different 
had the dispatch been delivered. — Brown v. Western 
Union Tel. Co., Utah, 21 Pac. Rep. 988. 


97. TROVER AND CONVERSION. — In an action for the 
wrongful taking and conversion of goods, the fair 
market value of the goods at the time and place of the 
taking is ordinarily the true measure of damages. This 
isso where the defendant is a sheriff, and seeks to 
justify the taking under an execution, and where the 
good faith of such officer is undoubted. — Bariass v. 
Braasch, Neb., 42 N. W. Rep. 1028. 

98. VENDOR AND VENDEE. — A complaint alleged that 
defendant induced plaintiff to purchase a lot by repre- 
senting that defendant had obtained a release of all 
claims, and could put plaintiff in immediate possession, 
and that when plaintiff attempted to enter he found 
another in possession, who refused to surrender, and 
plaintiff was kept out of possession for several years, 
losing the rents: Held, that plaintiff should have re- 
quired delivery of possession on payment of the price, 
and should have examined the premises which were 
easily accessible, when he could have determinéd the 





truth of the representations.— Andrus v. St. Louis Smelt- 
ing § Refining Co. (U.8. 8. C0.),98. C. Rep. 645. 

99. WARRANTY.—In a suit for breach of warranty, the 
vendee can retain the property, and sue for damages, 
and need not tender the thing bought to the vendor. — 
Harrisburg Car. Manuf’g Co. v. Sloan, Ind., 21 N. E. Rep. 
1088, 

100, WATERS AND WATER-COURSES.— One who has ap- 
propriated all the water in a stream for purposes of 
irrigation may sue persons who afterwards acquire 
vacant land above plaintiff's tract, and divert part of 
the stream to irrigate their crops, to quiet his title to 
the full flow of the stream. — Peregoy v. Sellick, Cal., 21 
Pac. Rep. 966. 

7101. WATERS AND WATER-COURSES.— The appropria- 
tion of water for irrigation which gives priority of 
right is directly from the natural stream, and there can 
be no such priority as between the various consumers 
whose lateral ditches are connected, within a reason- 
able time, with, and their water supplied from, a canal 
operated by a common carrier of water from a natural 
stream, notwithstanding such consumers have con 
structed their respective laterals at different dates. 
Hence Gen. St. Colo. § 1722, providing that in times of 
scarcity all the consumers ov the line of such canal 
shall receive a pro rata share of the available water 
therein, is constitutional.— Farmers’ High Line Canal Co. 
v. Southworth, Colo., 21 Pac. Rep. 1028. 


102. WILLS—Devise. — Under Code Ga. § 2419, enacting 
that no person leaving a child shall devise more than 
one-third of his or her estate to any charitable institu- 
tion to the exclusion of such child,and unless a will 
containing such devise is executed at least 90 days be- 
fore testator’s death the devise shall be void, a devise 
is “to the exclusion of such child” if it vests the child 
with an estate for life, remainder to her issue, if any, 
in fee, andin default thereof in trust for a charitable 
purpose, and is therefore invalid.— Kine v. Becker, Ga., 9 
8. E. Rep. 828. 

103. WILL.— A plantation and all stock, farm imple- 
ments, provender, etc., ‘to use, occupy, and enjoy the 
same jointly,” was devised to plaintiff and his aunt by 
his uncle; plaintiff “being required to supervise the 
same,and expend no money without his aunt’s ap- 
proval,” ete.: Held, that plaintiff and his aunt were 
joint owners of the plantation, and partners in the 
business transacted thereon; that either party could 
not bind the other for plantation supplies, in contracts 
of leasing, hiring labor, and cropping on shares, and in 
furnishing implements, supplies, etc. — Vaiden v. Haw- 
kins, Miss., 6 South. Rep. 227. 

104. WILL&—A will which charges the testator’s debts, 
on deficiency of personalty, on lands therein devised, 
does not impose any personal liability on the devisees, 
though they accept the provisions of the will.—Hayes v. 
Sykes, Ind., 21 N. E. Rep. 1080. 

10. WILL—Burden of Proof — When the evidence on 
the issue of testamentary capacity is conflicting, it is 
prejudicial error to charge that upon the whole case 
the burden is upon the proponent to establish the tes- 
tator’s sanity ; the true rule being that, after establish- 
ing sanity by the subscribing witnesses, the legal 
presumption that every man is sane, casts the burden 
on the contestant to show the contrary.— Wilbur v. Wil- 
bur, Ill., 21 N. E. Rep. 1076. 

106. WILLS—A bequest in remainder “to any respon- 
sible corporation in this city, existing at the time of 
the death” whose permanent fund is established by its 
charter for the purpose of ameliorating the condition 
of the Jews in Jerusalem, Palestine, by promoting 
among them education, arts, and sciences,” does not 
pass to a corporation whose object, as shown by its 
charter, is “to contribute to the relief of the indigent 
Jews in Jerusalem, Palestine,” of which testator, a 
lawyer, was an incorporator and president at the time 
of executing the will, and which the will does not 
mention, though there is no other corporation in ex- 
istence, at the time mentioned, which can take the 
legacy.—Birker v. Leo, N. Y., 21 N. E. Rep. 719. 
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